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CURRENT TOPICS 


Legal Aid Shortfall 


THE Annual Report of the Council of The Law Society for 
1955-56 once again demonstrates the vast field of activity 
which the members of the Council cover and the vast amount 
of time and trouble which they spend. The report contains 
too many topics for us to deal with in detail and we would 
call attention to only afew. First, our impression is confirmed 
that the effect of extending legal aid to the county courts 
is very much smaller than was expected. During the first 
three months of the extended scheme, only 366 certificates 
were issued against an estimated annual total of 15,000. 
When one bears in mind that there must have been a certain 
accumulation of applicants waiting for the extension to 
come into operation and that three months give ample time 
for applications to be considered and certificates granted, 
the small total is even more significant. If there is no 
increase in the next few months we may be excused for turning 
our minds to the possibility of extending legal aid to civil 
proceedings before the magistrates, and even of having some 
kind of legal advice scheme. On the other hand, we must 
admit that the state of the country demands that the money 
saved should not be spent on anything else. We are 
interested to see from a letter in the Manchester Guardian 
that a successful legal advice scheme, operated by a partner- 
ship between the Liverpool Personal Service Society and the 
local law society, is in existence in Liverpool. The writer 
suggests that the idea could be extended. Certainly the 
scheme envisaged by the 1949 Act is not the only one. 


Factory Inspectors’ Reports 


ALTHOUGH the final details have not yet been settled, we 
are pleased to see from the Council’s report that the Ministry 
of Labour and National Service have agreed that solicitors 
shall be at liberty to obtain a copy of or an extract from 
accident reports prepared by factory inspectors where it is 
considered that the information in the report will be of value 
in subsequent civil proceedings. The written statements 
which will be supplied will be confined to such factual informa- 
tion as is obtained by the inspector at first hand in his 
investigation of the accident, but will naturally not contain 
any comment by the inspector or notes of any evidence 
given by persons interviewed by him. We recall that, some 
months ago, DEvLIN, J., commented on the absence in 
factory accident cases of any real equivalent of the police 
teport in running-down cases. It seems to us that these 
proposed arrangements will go some way towards filling 
the gap. 
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Occupiers’ Liability 


Ir the Occupiers’ Liability Bill, which was presented last 
week in the House of Lords, passes into law, it will probably 
become more difficult to forecast the results of actions by 
visitors to premises, but the injustices which at present arise 
from the distinction, often artificial, between invitees and 
licensees should disappear. The Bill, which we shall summarise 
next week, is not designed to affect the rights of employees 
or of trespassers, and for the dual standard of care at present 
owed by occupiers to invitees and licensees the Bill proposes 
to substitute “a common duty of care.” The drafting of the 
Bill is revolutionary, but none the worse for that. For 
example, we cannot recall a clause similar to the following : 
“The circumstances relevant for the present purpose include 
the degree of care, and of want of care, which would ordinarily 
be looked for in such a visitor, so that (for example) in proper 
cases—(a) an occupier must be prepared for children to be 
less careful than adults; and (b) an occupier may expect 
that a person, in the exercise of his calling, will appreciate 
and guard against any special risks ordinarily incident to it, 
so far as the occupier leaves him free to do so.”” This is more 
like a text-book or lecture than a Bill and we commend the 
Parliamentary draftsman on his enterprise in translating the 
Third Report of the Law Reform Committee into statutory 
form. 


Shortening an Opponent’s Time 


PERHAPS the only common instance of an authorised 
abridgment of the time laid down by statute or rule for the 
doing of an act in the course of legal proceedings is the 
expedition of a decree absolute of divorce or nullity. That 
is provided for in the Matrimonial Causes Act, 1950 (s. 12 (1)), 
and is appropriate only in exceptional circumstances. In 
non-matrimonial proceedings, Ord. 64, r. 7, of the R.S.C. 
applies, and that rule appears to confer a perfectly general 
discretion, not only to enlarge, but also to abridge any purely 
procedural limitation or indulgence in respect of time. A 
point that has just emerged in regard to the effective scope 
of this power is that, according to the decision of 
DanckwWERTs, J., in Re No. 20 Exchange Street, Manchester 
[1956] 1 W.L.R. 765; p. 450, ante, the new Appeals Rules 
have succeeded in by-passing its effect. The pith of the 
matter is that, in making an express saving for Ord. 64, r. 7, 
r. 14 of the new Ord. 58 refers only to the power to enlarge 
time. There must be many situations in which it would be 
convenient for a party to have his opponent’s time for appeal- 
ing cut down by special order. He would naturally have, 
in any case, to show more than just his own convenience. 
It is clear that his only course in future (whatever may have 
been the position under the old rules) will be to persuade 
the prospective appellant, if he can, to enter an early notice 
of appeal. But that course would not have availed the 
applicant for abridgment in the recent case, for he was the 
other’s landlord and was concerned to accelerate the date of 
determination of the tenancy, that date having been fixed 
by statute by reference to the expiry of time for appeal 
from an order just made against the tenant. It is becoming 
a complicated world. 


Wilful Damage 


In an article at p. 407, ante, the question of recklessness 
was discussed in the light of some Irish decisions in which 
reckless conduct was held to amount to wanton or malicious 
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damage. Since the article was published, another Irish 
decision (Dowdall v. Dublin Corporation (1954), unreported) 
has been brought to our notice by the courtesy of the 
corporation’s law agent. In that case a car had been taken 
without the owner’s consent. 
hours and it was then in such a state that a new clutch plate, 
big-end bearings, compression rings and con-rod bearings had 
to be fitted; moreover, the outside of the car had been 
considerably damaged. Evidence was called that the damage 
was such as would be caused by a driver quite ignorant as 
to the handling of a car and that the damage to the outside 
was due to lack of control. The circuit court judge held that, 
even though the unknown person who took the car was 
completely ignorant of the mechanics of driving motor 


vehicles, the extent of the damage was such that a point | 


must have been reached where it would be apparent to that 
person that damage was being caused to the car. Therefore, 
from that stage onwards, such damage as was caused was 
caused deliberately and was wanton and malicious. The 
judge did not award the full amount claimed and it is not 
known whether he considered that the uncompensated 
damage was done before the driver became aware of the fact 
that his driving was causing damage. The High Court upheld 
the judge’s decision. 


Hire-Purchase Control 


THE Finance Protection Association (Midlands), which 
represents a number of hire-purchase finance companies, has 
published a letter which their chairman sent to the President 
of the Board of Trade on 25th April urging that much of the 
effort to conserve the country’s economy “is being thwarted 
by the deliberate and calculated way in which certain hirers 
obtain credit.’’ ‘‘ They do so,’’ he continued, ‘ with the 
sure knowledge that in many instances they can secure an 
extension of time by pleading their inability to pay the 
instalments after the contract has been effected.’’ The cure, 
he suggested, was to empower the court to place the contract 
outside the protection of the Hire-Purchase Acts if it is 
satisfied that the circumstances of a defaulting hirer continue 
to be such as to enable him to meet the obligations which he 
undertook when entering into the agreement. 
a remedy could effectively deter hirers from making their 
agreements with the fraudulent intention of breaking them, 
it is surprising to learn that traders can believe that there are 
such hirers, or more than a negligible number of them. 
least one of the great finance corporations has publicly 
announced that the vast majority of hirers honour their 
agreements, and court experience confirms this. Moreover, 
the latest estimates by the Board of Trade show that the 
total hire-purchase debt outstanding continues to fall, and 
in April declined as much as 8 per cent. It does not seem 
from this that the restrictions are being thwarted, by hirers 
or by anyone else. 


Antiquarians, Forward! 


In connection with the approaching centenary of [HE 
SOLICITORS’ JOURNAL, the Editor is anxious to trace any old 
correspondence emanating from the paper’s offices during the 
first fifteen years of its existence, that is, in the period 
1857-1872. He would very much appreciate it if any reader 
whose archives contain such letters, or other documents 
bearing on the journal’s affairs at that time, would get in 
touch with him as soon as possible. 


It was recovered after a few | 
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ACTING FOR BOTH PARTIES 


[x a letter on p. 476 of this issue a correspondent suggests 
that a solicitor who acts for both parties does not necessarily 
do the same amount of work as would two separate solicitors. 
Our contributor “‘ A BC”’ raised the question on 12th May 
by commenting that the employment of one solicitor to act 
on both sides is a great economy in many conveyancing 
transactions. In our issue of 2nd June Mr. Lund pointed 
out that if a solicitor who acts for both vendor and purchaser 
properly discharges his duty towards both he will have 
performed substantially all the work contemplated by the 
Solicitors’ Remuneration Orders and, further, that he is not 
only entitled to charge the full scale fees but in many areas 
bound to do so. 

We ourselves are inclined to doubt whether there are many 
solicitors in such circumstances who, having with great 
industry and skill deduced the vendor’s title and prepared 
an abstract of title, take a deep breath and proceed to 
investigate it, although we have heard of firms in which 
different members of the staff do the vendor’s and purchaser’s 
work and send requisitions to each other. 


Vendor and purchaser transactions are only one part, 
though a very important part, of the transactions in which a 
solicitor may act for more than one party. In many of 
these something less than the full scale fees must be charged. 
For example, by virtue of r. 6 to Sched. I, Pt. 1, the pur- 
chaser of a house who is going to mortgage it saves money 
by employing the mortgagee’s solicitor. The full extent 
of this is not always appreciated. Let us suppose that A is 
purchasing a house for £3,000 and borrowing £2,000 from a 
mortgagee who is separately represented. According to 
para. 13 of the table on pp. 421-425 of vol. I of The Law 
Society's Digest, his own solicitor can, in theory, charge him 
{52 10s. investigating scale on the purchase and £37 10s. 
deducing scale on the mortgage. (For a fuller discussion of 
this situation see the Law Soctety’s Gazette for April, 1952, 
p. 131.) It is possible that the purchaser-mortgagor will have 
to pay the costs of the mortgagee’s solicitors for investigating, 
ie., another £37 10s., a possible grand total of £127 10s. If 


the mortgagee is a building society or local authority these 
figures do not apply and in any case it appears to be rare for 
solicitors to insist on their full pound of flesh in such cases. 

If the same solicitor acts for both purchaser and mortgagee 
para. 15 of the same table reveals that he should charge the 
investigating scale of £52 10s. on the purchase, half the 
investigating scale against the mortgagee (£18 15s.) and 
nothing against the mortgagor, a grand total of £71 5s. 
These figures are based on the assumption that no specially 
agreed building society or other scale operates: if such a 
scale is applicable, the practice varies, but it seems that at 
least the saving may amount to eliminating the deducing fee 
on the building society scale. 

This is not the only example of a transaction where there 
is not only clear legal condonation of the practice whereby 
a solicitor may act for more than one party but also a com- 
pulsion to make a reduced charge if he does so. Another ts 
where the same solicitor acts for lessor and lessee (para. 23 
of the table and r. 2 to Sched. I, Pt. 2). No one can suggest 
that no conflict of interest can arise between mortgagor and 
mortgagee or between a lessor and lessee. 

It is difficult to suggest even the beginning of an answer. 
It is hardly practicable, even if it were desirable, to follow 
the implications of Goody v. Baring to their logical conclusion 
and to forbid solicitors to act for more than one party. If 
the practice is to continue (as it undoubtedly will) is it possibl 
to abolish all reductions and to require solicitors to make the 
same charge, whether they act for one party or not? It is 
true that with the emergence of the rigid 100 per cent. scale 
in vendor and purchaser transactions the most serious source 
of abuse is drying up. The comparative paucity of the 
possible abuses which remain is an argument both for letting 
sleeping dogs lie and also for altering the situation without 
much upheaval. We must not forget that the interests of 
clients must be given full weight. Great as is our instinctive 
revulsion against losing business and undercutting (even 
when legitimate) can we properly put obstacles in the way 
of the public when they want to save money ? 

P. ASTERLEY JONES. 


THE KERBSIDE GARAGE 


SOMEONE complained recently that to-day the modern prodigal 
doesn't even leave home. Some of them seem to go still 
further and buy a car without troubling to find a garage. 
To license a car implies that it is to be allowed to occupy 
the highway. According to the owner’s needs, at times it 
will move along the highway and at others will remain 
stationary upon it. There is no limit to such user provided 
it is exercised reasonably. Therefore a garage is a superfluity 
and a work of supererogation. The car can remain on the 
highway whenever its owner does not need it for purposes of 
transport, provided it does not obstruct the road. The good 
sense of this reasoning is accepted by a growing body of 
motorists, as anyone can see who takes a walk round a quiet 
neighbourhood. Cars are drawn up at the kerbside for days 
ata time. Week-enders stretch a tarpaulin over the vehicle, 
tying it down carefully and securely. The car will not be needed 
for another five or six days and if the weather at the coming 
week-end is unfavourable perhaps not for a fortnight. In the 
early days the kerbside garagist thoughtfully placed a 


hurricane lamp next the car, but this practice is now more 
honoured in the breach than the observance. ‘ 
These more or less abandoned vehicles are proving a growing 
source of anxiety to local authorities and police. The 
local authorities lose rates and for long periods the use of a 
section of an expensive road. The police are continually 
worried by thefts from the vehicles and of the vehicles them- 
selves ; and the disgust of the other residents when they sec 
their road or square turned into what looks like a metal- 
dealer’s scrap yard is only natural. An attempt by the police 
to check these practices was reported recently when a motor 
owner was fined at the West London Magistrates’ Court for 
leaving a car twenty-six hours in a Kensington square. There 
was no excise licence and all four tyres were flat. Though 
there was no evidence of actual obstruction, the magistrate 
held that he was entitled to convict. In many cases, as in 
this, the vehicle bears no excise licence and the owner would 
be liable for this too where the vehicle is left on a public place 
or road. ae ye 


to 
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** INCLUDE 


SoLicirors and clerks who prepare completion statements 
are not all agreed on whether, if outgoings are to be 
apportioned “‘ as from the completion date,’’ the completion 
date itself falls on the vendor’s or the purchaser’s side of the 
fence. The Law Society’s Conditions of Sale, 1953, are explicit. 
Condition 5 (3) provides that the purchaser shall ‘* from the 
date fixed for completion (excluding that day) .. . be liable 
for all outgoings. Up to that date... all rates, taxes and 
other outgoings shall, if necessary, be apportioned.’’ Here, 
obviously, the outgoings in respect of the completion day 
are the liability of the vendor. 

However, where the National Conditions of Sale, 16th 
edition, or the Statutory Form of Conditions of Sale, 1925, 
are incorporated in a contract for the sale of land it may be 
important to know whether the purchaser or vendor is liable 
for outgoings in respect of the completion day or, conversely, 
which of them is entitled to the income. The crucial word 
in these Conditions is “‘ from ’’—does it include or exclude the 
day of completion ? 

National Condition 5 (ii) provides that on completion of 
the purchase on the date specified in the contract the income 
and outgoings shall be apportioned “as from the completion 
date.”’ 

Where the Statutory Conditions are impliedly or expressly 
incorporated in a contract, Condition 3 (1) provides that 
“The purchaser paying his purchase money or, where a 
deposit is paid, the balance thereof, shall, as from the date 
fixed for completion . . . be let into possession or into receipt 
of rents and profits and shall, as from that date, pay all 
outgoings . Does this mean that a purchaser shall not 
be entitled to be let into possession, in the full sense of the 
meaning of that word, until the day after completion, and 
will his liability as to outgoings be deferred until that day ? 

Whether or not the actual day of completion was included 
in the apportionments, it would be rare indeed for a solicitor 
acting for a purchaser to dispute a completion statement 
prepared by the vendor’s solicitor on these grounds. If the 
amount to be apportioned was #12 4s. 8d. general rate for 
the half-year the point would probably not be given a 
second thought: if it was a rent of £5,000 per annum it 
might well become a matter of some importance and one 
that would call for a decision. 

In construing the meaning of the word “‘from’”’ one must first 
examine the context in which it is found, for, as Smith, L.J., 
pointed out in Srdebotham v. Holland |1895) 1 O.B. 378, it 
‘““may be inclusive or exclusive according to the context.’ 
This was stressed in the comparatively recent Canadian case 
of West v. Barr |1945) 1 W.W_.R. 337, where a lease was 
expressed to commence “ from’ a stated date without the 
addition of words to make it clear whether the word “ from ”’ 
was to be inclusive or exclusive of that date. It was decided 
that the context must be looked at to determine in which 
sense the word was used. Unfortunately, a careful examina- 
tion of the context will not decisively in the 
interpretation of ‘from ’’ in these Conditions of Sale. One 
must seek to construe the word as it stands. 

Having noted the importance of the surrounding words in 
the interpretation of the word in question, it is not surprising 
that there is an apparent divergence of opinion in the 
authorities as to the meaning to be ascribed to the word 
‘“from.’’ Perhaps the case that comes nearest to deciding 
the point is that of South Staffordshire Tramways Co. v. 


assist 
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ME OUT” 


Sickness and Accident Assurance Association 1891) 1 Q.B. 402, 
In this case a policy of insurance against “ accidents caused 
by vehicles ’’ belonging to the plaintiffs was expressed to 
indemnify the plaintiffs against claims for which they might 
be liable “‘ for twelve calender months from the 24th day of 
November, 1887.’’ On 24th November, 1888, one of the 
plaintiffs’ vehicles was overturned and they contended that 
“from ’’ excluded the 24th November, 1887, and therefore 
that the policy was still effective on 24th November, 18838. 
The defendants contended that ‘‘from’’ included the 
24th November, 1887, and therefore that the policy had 
lapsed by the day of the accident. Day, J., in deciding for 
the plaintiffs, had little doubt but that ‘from’ meant 
“after’’ in this case. He said: ‘‘ It does not run on that 
day, but from that day, and I think that day is excluded 
by the use of the term ‘from.’ To my mind, the meaning 
clearly is that when you come to the end of that day the time 
begins to run from that point As, therefore, this 
occurrence happened on the 24th November, 1888, it was, 
in my judgment, within the term covered by the policy.” 
His view was upheld on appeal. 

Support for this decision may be found in several cases 
concerned with the interpretation of statutes, and typical of 
these 1s Goldsmiths’ Company v. West Metropolitan Railway 
Company |1904) 1 K.B. 1. Section 29 of the West Metro- 
politan Railway Act, 1899, provided that ‘‘ the powers of the 
defendant} company for the compulsory purchase of lands 

. shall cease after the expiration of three years from the 
passing of this Act.’’ The Act received the Royal Assent 
on 9th August, 1899, and on 9th August, 1902, the defendants 
served upon the plaintiffs a notice to treat for a part of their 
land. The plaintifis sought, inter alia, a declaration that 
the notice was not served in the due time and that the 
defendants’ compulsory powers had ceased: in other words, 
that “ from’’ in this context included the 9th August, 1899, 
the day on which the Royal Assent was given. The Court of 
Appeal rejected this plea, as did the court below, and held 
that the day of enactment was to be excluded from the 
computation of the three years and consequently the notice 
was served in time. 

A rather similar case is that of Truss v. Olivier (1924), 
40 T.L.R. 588. Section 8 (2) of the Rent and Mortgage 
Interest Restrictions Act, 1923, provides that the last day 
for taking proceedings to recover overpayments of rent 
under the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, was ‘“‘six months from the passing of this Act 
but not afterwards.’’ Royal Assent was given on 31st July, 
1924, and it was held that this day was excluded from the 
period of six months within which proceedings must be 
commenced. 

There are several cases which at first sight appear to have 
decided that ‘‘ from’’ includes the day in question. One 
such case, Castle v. Burditt (1790), 100 E.R. 768, held that 
when the law required a month’s notice of an action to be 
given, the month began on the day on which the notice was 
served. However, it is probable that Howard’s Case (1699), 
2 Salk. 625, distinguishes this from the more recent cases 
referred to above. In this case it was held that a computation 
of time from the doing of an act (for example, the giving of 
notice) commences from the instant the act is done, and a 
computation from the day on which an act is done (for example, 
the completion of a purchase) commences on the subsequent 
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day. In any event, the cases of South Staffordshire Tramways 
Co. v. Sickness and Accident Assurance Association, Gold- 
smiths’ Company v. West Metropolitan Railway Company 


and Truss v. Olivier, supra, are of far greater authority than 
older cases such as Castle v. Burditt, supra. 

This discussion may seem a far cry from the National 
Conditions of Sale, 16th ed., and the Statutory Form of 
Conditions of Sale, 1925. It is submitted that the conclusion 
may be drawn that where a contract for sale provides that 
apportionment of outgoings “‘ shall be made as from the 
completion date,’’ or “‘ as from the date fixed for completion,’ 
or by using the word “‘ from ’’ in a similar context, the vendor 
is liable to discharge the outgoings and receive the income in 
respect of that day as “‘ from ”’ is exclusive and not inclusive. 
It is realised that many solicitors acting for purchasers will 


MARRIED OR 


A READER of this journal has sent particulars of a recent 
nullity decision in which he represented the petitioner. The 
facts were as follows :— 

The petitioning wife in 1940 married one FE L in Latvia. 
In 1941 the Russians occupied Latvia and the husband, F L, 
was arrested. The wife has never since seen him. In 1942 
the German Army released all prisoners, but / L was not 
found and was later declared by the Latvian Police to be 
missing. In 1944 the wife escaped from Latvia and in 1947 
went through a form of marriage at Liverpool with G B, 
describing herself as a widow. For a year or so the wife 
corresponded with a friend in Latvia and in April, 1954, 
received a letter incicating that & L might still be alive. In 
January, 1955, the wife received a letter purporting to be 
written by EL which she swore to be in his handwriting. 
On that evidence a Divorce Commissioner granted to the wife 


a decree of nullity of the second “ marriage ’’ to G B. 
On the point of law involved, this case has some 
resemblance to Chard v. Chard |1955) 3 W.L.R. 954. There 


H married W 1 in 1909 and she was last heard of in 1919. 
He married W 2 in 1933 and now alleged that marriage was 
void on the ground that his first marriage should be regarded 
as subsisting at the date of the second marriage ceremony. 
It was held that on the facts an inference should be drawn 
that WW 1 was alive in 1933 because her health was always 
normal and she would then only be forty-four years of age. 
No weight could be attached to the fact that H had not heard 
from her since 1919 as he had been in prison for most of the 
time since then for various offences and she might well have 
Wished to avoid him. Sachs, J., said that there is no 
presumption of law as to continuance of life, nor as to death, 
even after seven years’ absence, and the cases suggesting the 
latter must be confined to particular statutory provisions on 
the point (e.g., Offences Against the Person Act, 1861, s. 57 
—defences to charge of bigamy; Matrimonial Causes Act, 
1950, s. 16—decree of presumption of death and divorce). 
Accordingly the 1933 marriage was void. 


Yet another recent case on somewhat similar facts is 
Bradshaw v. Bradshaw [1955| 3 W.L.R. 965. 

Chard v. Chard can be contrasted with Tweney v. Tweney 
1946] P. 180. There W married H 1 in 1916. H 1 deserted 
W in 1923 and was not subsequently heard of. In 1932 W 
married H 2, Divorce proceedings subsequently took place 
between W and H 2, and before a decree of divorce could be 
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continue to give the solicitor acting for the vendor the benefit 
of such doubt as may remain. 

An article bearing a ‘“ Goldwynism ”’ its title may 
suitably end with a reference to another American expression 
which so far as one knows has not been attributed, even 
apocryphally, to the famous Sam. The double ambiguity 
inherent in our habit of describing a period of time as “ from 

tO ae 18 half resolved by saying, as is customary in 
the United States, “ from through by which all 
good Americans understand that the latter date is included 
in the period. We might do well to import this usage, but 
could not some innovator on this side of the Atlantic return 
the compliment by providing the English-speaking world 
with an unambiguous substitute for “‘ from ’’ ? 


as 


D:iG.€. 


NOT MARRIED 


granted the court had to be satisfied that the marriage in 
question was valid. It was held that the maxim omnia 
presumuntur rite acta applied and the court could dissolve 
the second marriage unless it was proved that H 1 was alive 
in 1932. 

At first sight Chard v. Chard would appear to be inconsistent 
with Tweney v. Twenev. But Re Peete [1952] 2 2 T.L.R. 383 
oe Re Watkins 1953] 1 W.L.R. 1323 expk un that in Tweney 

7. Tweney the court was satisfied that W made every possib sle 
iis as to H 1 before contracting the second marriage. 
In Chard v. Chard and Bradshaw v. Bradshaw no such 
inquiries were made. 

It is clear from these cases and from the case in which our 
reader was concerned that the party who suffers may be the 
innocent party to the second “ marriage.’’ That party may 
contract a marriage in all good faith only to find that the 
marriage is declared void. The decree is obtained by the one 
who really is the “ guilty ’’ party because as it turns out that 
party was not free to marry again. 

The point arises as to whether the injured party has any 
remedy after the ‘‘ marriage’’ has been declared void. It 
seems from Shaw v. Shaw [1954] 2 Q.B. 429 that an action 
for damages can be brought for breach of an implied warranty 
given by the “ guilty’’ party with the promise of marriage 
that he or she was in a position to marry. This implied 
warranty was said to exist quite apart from any — 
representations which may have been made. 


One other point remains from the case of the Latvian 
husband and that is as to the jurisdiction of the English court. 
As the first marriage remained, the wife could not acquire an 
English domicile, but the English court, by the Matrimonial 
Causes Act, 1950, s. 18 (1) (b), now has jurisdiction in both 
nullity and divorce where the wife is resident in England and 
has been ordinarily resident there for a period of three years 
immediately preceding the commencement of the proceedings 
and the husband is not domiciled in any other part of the 
United Kingdom or in the Channel Islands or the Isle of Man. 

E. R. Dew. 





Mr. R. B. Howarp has been appointed an assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Birmingham, Coventry, Dudley, Hereford, Kidderminster, 
Leominster, Stourbridge, Walsall, Warwick, West Bromwich, 
Wolverhampton and Worcester. 
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* NO SUB-LETTING ALLOWED ” 


THE decision in Esdaile and Others v. Lewis (1956) 1 W.L.R. 
709 (C.A.) ; ante, p. 433, was briefly mentroned and criticised 
in ‘“‘ Current Topics’ in our issue of 19th May (ante, p. 306). 
The Court of Appeal held, by a majority, that a restriction 
on alienation evidenced by a “ condition ’’ printed in a rent 
book, running “ No sub-letting allowed without the written 
consent of the landlord,’”’ was not infringed by a sub-letting 
of part of the dwelling-house to which the book related 
and consequently that the sub-tenant (the mesne tenant having 
given notice to quit and left) was entitled to the protection of 
the Increase of Rent, etc., Restrictions Acts, 1920 to 1939. 


The majority consisted of Jenkins, L.J., and Hodson, L.J., 
and their approach was not altogether the same. Both 
referred to established principle and authority, but while the 
former appears rather to have approved of the older decisions 
(while considering them indistinguishable), as witness, ¢.g., 
his “‘ I think that it is right to add that it behoves a landlord 
who is seeking to cut down the nights prima facie conferred 
on his tenant by the letting to express in clear words the 
extent to which those rights are intended to be cut down,”’ 
the latter indicated his view by “If the matter had been 
free from authority I should . . . have accepted the submission 
of counsel that the words ‘ No sub-letting allowed without 
the written consent of the landlord’ mean ‘ No sub-letting at 
all allowed without the written consent of the landlord.’ ”’ 
The dissenting member, Danckwerts, J., while agreeing that 
clear words were necessary if restriction was to be imposed, 
thought that the words were perfectly clear ; “‘ no sub-letting 
allowed ’’’ was a perfectly plain expression which meant 
exactly what it said, that there was to be no sub-letting 
whatever. 

The earlier authorities 


A short reference was made by Hodson, L.J., to Crusoe d. 
Blencowe v. Bugby (1771), 2 Wm. Bl. 766, a forfeiture action 
based on the sub-letting—of the whole premises—in alleged 
breach of a covenant not to “‘ assign, transfer, or set over, or 
otherwise do or put away the present indenture of demise, or 
the premises hereby demised, to any person or persons what- 
soever without the licence and consent of’’ the landlord. It 
was held that not even the “do or put away ”’ stipulation had 
been infringed, and the general statement was made: “ The 
courts have always held a strict hand over these conditions 
for defeating leases The lessor, if he pleased, might 
certainly have provided against the change of occupancy 
as well as against assignment .. .”’ 

But it was Lord Eldon’s carefully thought out survey of the 
position in Church v. Brown (1808), 15 Ves. 258, which has 
most influenced later decisions. The intending landlord of a 
grocer’s shop sought specific performance of a contract for a 
twenty-one-year lease (with tenant’s option to break at 
seventh or fourteenth year); drafts were settled, and the 
only difference remaining was that the landlord wanted a 
covenant not to assign over the tenant’s interest or any part 
thereof, or to demise, let or part with the demised premises or 
any part thereof, to any person, etc., without the landlord’s 
licence. 

The master decided against the insertion and was upheld 
by Lord Eldon after much consideration (the learned Lord 
Chancellor tried to consult the Master of the Rolls, who was 


unfortunately out of town). I think that the following 
passages fairly represent the reasoning : 

“ (i) There may be a covenant against almost anything, 
and this covenant against alienation is as old as Dumpor’s 
case (1603), 4 Co. 1194 ; but how does the fact that there 
was such a covenant in that case ... prove that this is a 
usual, general, covenant in a lease? The conclusion is 
rather the other way ; that this is a special and particular 
covenant. This covenant, which is represented to be 
usual, would not prevent under-letting. 

“ (ii) Further, if the landlord has a covenant against 
both assigning and under-letting, the tenant might by an 
agreement, neither assigning nor under-letting, put another 
person in possession of the premises Is a furthei 
covenant, therefore, not to part with the possession of the 
premises, to be given as a usual covenant ? That would not 
have restrained the tenant from parting with a part of the 
premises ; these covenants have always been construed by 
courts of law with the utmost jealousy to prevent the restraint 
from going beyond express stipulation. 


“4 


(iii) The safest rule for property is, that a person shall 
be taken to grant the interest in an estate, which he proposes 
to convey, or the lease he proposes to make; and _ that 
nothing which flows out of the interest as an incident is to 
be done away by loose expressions, to be construed by facts 
more loose; that it is upon the party, who has forborne 
to insert a covenant for his own benefit, to show his title to 
it ; and that it is safer to require a lessor to protect himself 
by express stipulation than for courts of equity to hold 
that contracting parties shall insert, not restraints, expressed 
by the contract, or implied by law, but such more or less 
in number, as individual conveyancers shall from day to 
day prescribe as proper to be imposed upon the lessee.” 
It was on these lines that Lord Eldon held that the landlords 

were not entitled to the covenant they wanted—and it should 

be noted that what he decided was that they were not entitled 
to any covenant against alienation at all. 


Modern authorities 

In Grove v. Portal |1902) 1 Ch. 727, Joyce, J., had before 
him a summons to decide whether a provision in a lease of 
fishing rights, by which the lessee covenanted not to ‘“‘underlet, 
assign, transfer or set over, or otherwise by any act or deed 
procure, the said premises to be assigned, transferred, or set 
over unto any person or persons whomsoever ”’ without the 
lessor’s written consent, had been broken by the lessee licensing 
a third party to fish in “that portion of the River Test 
comprised in the lease in the manner and for like periods as in 
the lease was provided (but so that not more than two rods 
should be used at any time) for the whole residue of the term 
granted by the lease.”’ 

The learned judge treated this arrangement as an assignment 
of part of the premises (though doubting whether it was 
indeed a “‘ transfer of any part’’) and said: “ Lord Eldon 
says distinctly in Church v. Brown that a covenant not to part 
with the possession of the premises ‘ would not have restrained 
the tenant from parting with a part of the premises’,’’ resting 
his actual decision on that alleged dictum and on the learned 
Lord Chancellor’s exposition of principles. 
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Grammar, as well as established authority, played a part 
in Cook v. Shoesmith {1951) 1 K.B. 752 (C.A.), a Rent Act 
“ possession ”’ case in which the plaintiff relied on breach of a 
term of the tenancy expressed as follows: “‘ ve 53 Marine 
Avenue, Hove. I hereby agree to rent the above house as 
from 15th July, 1944, at the rate of £65 per annum exclusive 
of rates payable in advance on Saturday of each and every 
week in the sum of £1 5s. and I further agree not to sub-let. 
It is agreed that the tenancy can be determined either by 
etc.” The sub-letting of two rooms was the breach complained 
of; and it is an interesting fact that, despite the legal flavour 
imparted to the document by the “ each and every,”’ the tenant 
came to the county court with an admission of the breach 
“and claimed the protection of the Rent Restriction Acts.”’ 
Whether he had in mind the overriding requirement of 
reasonableness or just thought that those wonderful Acts 
absolved him is a matter for speculation. 


It was the county court judge who took the point, and the 
Court of Appeal upheld his dismissal of the action. Somervell, 
L.J., referred to the Church v. Brown principle, and held that 
what made it applicable was that the words “ to sub-let ”’ 
in this lease {sic} must have an object and that the only possible 
bject was “‘ the above house.”’ Jenkins, L.J., said that in 
lis view “‘ upon the natural and ordinary construction of the 
locument in question, it was reasonably plain that what the 
tenant agreed not to sub-let was the subject-matter of the 
tenancy, that was to say, 53 Marine Avenue, Hove, a reference 
to which appeared at the top of the document and which was 
referred to in the body of the document as “ the above house ”’ 
ind might equally well have been termed “the above 
premises.”’ Birkett, L.J., briefly agreed with this. 

One cannot, of course, help thinking that by the time the 
tenant got to his “I further agree not to sub-let’’ he had 
forgotten about his “‘ the above house ”’ or that, if he had meant 
the restriction not to cover sub-letting of part, he ‘would at 
least have added the word “ it ”’ 


The “condition” in Esdaile v. Lewis 


The “document in question ’’ in the recent case was, as 
stated, a rent book, which, as happened in Maley v. Fearn 
1946), 62 T.L.R. 693, seems to have been rather readily 
accepted as evidence of the terms of the tenancy, though 
headed ‘‘ Conditions on which this rent book is accepted ”’ 
and containing at least one “ condition ’’—‘‘ Notice to quit 
wil not be taken until all arrears have been paid, broken 
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windows and other damage repaired ’’—which might be found 
to be void for repugnaney, and another—‘ The landlord 
reserves the right to refuse to pay the rates and taxes if the 
tenant is in arrears in the payment of his rent’’—which might 
well evidence wishful thinking rather than a contractual 
obligation. 

Jenkins, L.J., agreed that an argument that ‘‘ No sub-letting 
allowed without the written consent of the landlord ’’ pro- 
hibited, according to the ordinary meaning of those words, 
sub-letting in any shape or form, was attractive ; but it seemed 
to him that just as the “ I agree not to sub-let ’’ in Cook v. 
Shcesmith demanded some subject-matter to which the words 
could relate, so ‘‘No sub-letting allowed”’ immediately raised 
the question ‘‘ No sub-letting of what ?’’; and the answer 
must be “the premises’’; there was no more warrant for 
adding “‘or any part thereof’’ than there had been for 
adding those words in the case of the Cook v. Shoesmith 
document. Hodson, L.J., pointed out that all the 
“ conditions ’’ necessarily had as their object the premises in 
question. 

The criticism which one is inclined to make of this reasoning 
is that, granted that ‘“‘ the premises’’ must be the subject- 
matter, why should it follow that the restriction is limited to 
a sub-letting of the whole of those premises ? The answer is, 
presumably, to be found in the obiter dictum in Church v. 
Brown and its interpretation in the more recent authorities. 

But, when Joyce, J., said, in Grove v. Portal: “ But 
Lord Eldon says distinctly in Church v. Brown that a covenant 
not to part with the possession of the premises ‘ would not 
have restrained the tenant from parting with a part of the 
premises,’ ’’ he was citing not only what might be called an 
obitery upon an obiter (the covenant objected to did mention 
“or any part thereof ’’), but one in which the use of formal 
documents professionally drafted and prepared was con- 
templated ; the instrument before him had obviously been 
settled by a skilled conveyancer. I would recall my third 
quotation from Lord Eldon’s judgment; and when the 
restriction is expressed ‘‘ No sub-letting allowed’ and 
contained in a rent-book, interpretation by reference to 
“the grammatical and ordinary sense of the words" (Grey 
v. Pearson (1857), 6 H.L. Cas. 61) would seem to demand that 
this non-technical taken to mean what 
Danckwerts, J., thought it meant. One may wonder whether 
Lord Eldon himself would, after recovering from the shock due 
to reading the Rent Acts, have decided Esdatle v. Lewis 
in the defendant’s favour. R.B. 


expression be 


OBITUARY 


Mr. B. ANDERSON 


Mr. Bainbridge Anderson, clerk for fifty-four years to Messrs. 
Isadore Goldman & Son, of 125 High Holborn, W.C.1, died on 
l4th June. 


Mr. R. BARBER 


Mr. Robert Barber, solicitor, of Nottingham, died on 8th June, 
aged 77. He was admitted in 1903. 


Mr. R. S. OGLETHORPE 


Mr. Ralph Stuart Oglethorpe, solicitor, of Petworth, died on 
sist May at Hove, aged 63. He was a former president of the 
Chichester and District Law Society and was for many years 
clerk to Petworth Rural District Council and the Parish Council. 
He was admitted in 1922. 


Mr. J. OLIVEY 


Mr. James Olivey, solicitor, of the Strand, London, W.C.2, 
died on 26th May. He was admitted in 1899. 


Mr. H. PLEASANCE 

Mr. Harry Pleasance, retired solicitor, 

London, W.C.2, died on 4th June, aged 84. 
in 1923. 


of Surrey Street, 
He was admitted 


Mr. J. M. WORTHINGTON 

Mr. John Morton Worthington, registrar of the Liverpool and 
Preston districts of the Chancery Court of Lancaster for nearly 
thirty years, died on 5th June, aged 72. Admitted in 1905, 
he was at one time secretary of Preston Law Society and the 
youngest member of the Council of the Associated Provincial 
Law Societies. He was called to the Bar in 1921 and awarded 
the C.V.O. in 1954. 
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HERE AND THERE 


GOLDEN YOUTH 
YoutH to-day, rowdy, feckless, idle and irresponsible, is 
obviously neither what it was formerly nor what it ought to 
be. But, equally obviously, it never was, no matter how 
far you go back. Go back to the Canterbury Tales and 
there’s the genial old Franklin sadly decrying his prodigal 
and unprofitable son. There would be no difficulty in bridging 
the intervening space between then and now with examples 
of the same situation, generation by generation. Besides, 
in their more genially reminiscent moments, the no longer 
young enjoy a bout of incautious boasting of their own 
riotous bad behaviour long ago. And that’s been going on 
ever since silly old Shallow talked back to his student days 
at Clement’s Inn (‘‘ where, I think, they will talk of mad 
Shallow yet ”’) with the swinge-buckling and the head cracking 
and the bona robas and the fight with Sampson Stockfish, 
the fruiterer, behind Gray’s Inn. “‘O the mad days that I 
have spent.”’ The moral, I’m afraid, is that the young are 
young and the old are old and you can’t do very much about 
it. If one is so fortunate as to belong to that section of 
society in which fathers have large expense accounts, Daimlers 
on the firm and enough initial capital to set the approved 
tax avoidance machinery in motion in a legal way, one 
throws gull’s eggs around the ballroom and riots in appro- 
priate luxury. The poct might have sung as truthfully to-day 
as yesterday : 
“ Like many of the upper class 

He liked the sound of breaking glass.’ 
On other rungs of the social ladder, beyond the range of the 
flying gull’s eggs, other groups of the jeunesse moins dorée have 
their own social uniform for corresponding occasions. Let 
no one imagine that the “ Teddy Boy” is a specifically 
English phenomenon. He’s only the English version of the 
bottom-drawer teenager. The Austrian version got into 
the news lately by lifting the best of the revolver exhibits 
from the police museum at Graz while the International 
Police Commission was holding its twenty-fifth assembly in 
Vienna. Their boys called halb-starke (or half strength) have 
long greasy hair, two-inch soles to their shoes and shiny 
leather jackets. In that very funny book, “ Looking for a 
3lue Bird,’ Joseph Wechsburg describes the pre-war middle 
class Czech variation of the type, the “charchar.” “A 
charchar played football on the street instead of going to 
violin lesson. He found ways to get into circuses and movie 
theatres without paying. He spat into street gas lamps 
thus blacking out whole districts.” He studied American 
crime wave news, swore in the American language and wore 
American clothes. In the variation one still recognises the 
constant impulse. You will be glad to know that several 
“ charchars ’ became in due course noted bank presidents, 
surgeons, politicians, businessmen, lawyers and writers. 

HOPE AND AUTHORITY 

A LADY who writes a weekly column on the way of the world 
in one of the Sunday papers has just expressed some surprise 


’ 


at the way the court at Felpham recently dealt with a gang 
of seventeen youths aged between fifteen and twenty-four 

who had set out in force to “ beat up” a rival “mob” in 

retaliation for an invasion of their territory. She felt that 

at the present cost of living fines of 5s. were an inadequate 

discouragement of the nuisance. It may be so, but in tive 

whole matter of education and punishment (which is a sort 

of education) there is a great deal of confusion arising from 

a mixture of too much hopefulness and too little authority. 

There has been a school which would have us painstakingly 

anxious to see the child’s point of view, even to the point of 

suppres ing our own, for young people, they tell us, are so | 
unsure of themselves, though the young people themselves 
are strangely unaware that they are unsure; indeed, that’s 
the time of life that one owns the stars and has not the slightest 
doubt that one has all the answers to all the problems of thie 
universe. To teach the young anything you must teach 
with authority, that is to say, you must believe in what 
you're teaching yourself. It is not enough to feel hopefully 
that you may be attempting the most promising experiments 
for persuading the young to behave conveniently to yourself 
and your fellow elders, which is what has been happening 
ever since so many clever people decided that everything is 
relative and that there are no fixed eternal truths. If you 
don’t believe in your own lessons the young will see through 
you quickly enough. But side by side with these shifting 
experiments in the abstraction called education went a 
strange hopefulness that by simply collecting children together 
in well appointed schools you would change human nature 
Any gardener could have corrected that impression. The 
plot you hoe to-day will be already growing weeds to-morrow. 
Order is not a thing achieved and established, it is a labour 
of continuous day-to day maintenance, and whatever changes 
occur in the stage setting of the world, human nature is full of 





repetitions. But in a world where gang rivalry is just as 
real as it ever was in Montague and Capulet Verona, and where } 
parents and teachers are surprised when shy, quiet grammar 
school boys appear at the Old Bailey on charges of shooting 
at the police, there is an occasional break and one meets the 
Good Child. Judge Leon met her recently in Willesden , 
County Court when her father was obstinately refusing to 
make up a quarrel with his landlord. The judge saw 
twelve-year-old Evelyn shake her head ruefully, and he 
] “ Daddy 
‘Go and 
‘ Your 


called her into the witness-box to ask her why. 
might at least have made the attempt,” she said. 
tell your father that,” said the judge, adding: 
daughter has far more sense than you.”” And after a whispered 
consultation the father agreed to drop the feud. Interviewed 
by a reporter later in the day, Evelyn said: “I believe in 
peaceful co-existence.” ‘‘ She has brains,” said her mother. 
All the same (isn’t it odd?) one would feel a little shy o! 
living with Evelyn. That much goodness has that sort of | 
effect on ordinary human beings. 





RICHARD ROE. 








Mr. C. J. HARGREAVES, a member of the staff of the Town Clerk 
of Blackburn, has been appointed assistant solicitor to Bury 
Corporation. 

Mr. Eric Joun Ewan Law, Senior Resident Magistrate, 
Tanganyika, has been appointed an Assistant Judge, Zanzibar. 


Mr. Frank Mostyn Evans, solicitor, of Southampton, was 
married at Salisbury, on 2nd June, to Miss Mary Louise Hobden, 
of Salisbury. 

Mr. James Owen Sharples, solicitor, of Blackburn, was married 
at Swinton, on 2nd June, to Miss Barbara Parton, of Swinton. 
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TALKING 


June, 1956. 


Flaming June is no month for logging up a diary. It is 
the season for field-work, when solicitors briskly demand 
their letters for signature by lunch-time and make assignations 
—not always with clients—at such improbable places as 
Southfields (District Line) and the Gasworks End. Let us 
not, therefore, add to the burdens of the escaping club with 
a random miscellany of memoranda. Imitation being the 
sincerest form of flattery, we will try out the alphabetical 
system of Current Law :— 

AGENCY 

1. Absent partner; duties of working partner ; what is 
reasonably within scope of duties. Held, the test of what is 
reasonable is what the working partner, if himself absent on 
holiday, would adjudge to be such in relation to his own work. 
The test is objective, and (per Crump, L.J.) “ whilst the 
working partner’s other duties may be relevant in measuring 
the extent of the work actually done, they are wholly 
irrelevant to the issue before the court of work proper to be 
done, which is what the court comprehends by the term 
‘scope’.”’ Per Bikini, L.J., obiter, that the objective test 
demands an impassive frame of mind such as might be induced 
in the plaintiff by a contemplation of the infinite or reliable 
intelligence (contrary to the facts proved in evidence) that 
during the vacation period there was nothing else to be done. 
Per curiam (Bitter, L.J., dissenting) that the defendant’s 
neglect to provide adequate or any holiday notes is not a fit 
matter to be pleaded on his return ; alternatively that it is an 
occupational risk. Defendant’s appeal allowed. Ex rel. 
Escrow. 

ANIMALS 

2. Damage by dog; mischievous propensities} scienter ; 
remoteness of damage; application of rule in Jurness, 
Withy & Co.,; trespass; Dogs Act, 1906; Rylands v. 
Fletcher ; contributory negligence ; Kinsey Reports passim, 
etc. Client’s dog, attracted, by Mrs. L’s bitch, disappeared 
for a week, during which time, unknown to client, it spent 
much time at Mrs. L’s house and contrived to get itself locked 
inside Mrs. L’s car; alternatively, as client suggests, Mrs. L 
locked the dog inside. Dog having torn up the car upholstery 
and eaten Mrs. L’s lavender gloves, Mrs. L’s underwriters 
claim by subrogation on client, who is indignant. Held, 
that our advice was well worth the {1 11s. 6d. that we charged 
for it. 


3. Bitch; see dog, supra, 2. 


EDUCATION 

4. School-fees ; payment by deed of covenant ; income 
tax saving; s. 403, Income Tax Act, 1952. “‘ Settlor’’ in 
relation to a settlement is defined by this section to include 
“any person by whom the settlement was made or entered 
into directly or indirectly, and in particular . . . any person 
who has provided or undertaken to provide funds directly or 
indirectly for the purpose of the settlement, or has made with 
any other person a reciprocal arrangement for that other 
person to make or enter into the settlement.’’ And the term 
settlement is defined to include “any disposition, trust, 
covenant, agreement, arrangement or transfer of assets.”’ 

Mr. G P produces a letter from the headmaster of a public 
school strongly commending the school’s ‘‘ covenant scheme ”’ ; 
it seems that Mr. G P has only to arrange for a third party to 
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“ SHOP ” 


pay his (Mr. G P’s) boy’s school fees and the cost of the boy's 
education will be all but halved. ‘‘ You will, of course, 
arrange to reimburse him at your convenience.”’ (N.B.—not 
at his convenience !). Held, on reference to a Memorandum 
put out by the G.B.A. (Association of Governing Bodies of 
Public Schools)—which in turn is based on the joint opinion 
of leading and junior counsel—and also on due consideration 
of these provisions of s. 403, that educating our children at 
Revenue expense is by no means so simple as that. Obiter 
—that as we have two more daughters still at school, we wish 
it were. 

5. Dodging the column; see under school fees, supra, 4. 
We should like to know how many are doing it. By no means 
the first inquiry we have had on this subject. 


6. Headmaster, naive. See 4 and 5. 


7. Headmaster (not the same), ignorant ; 
himself as “‘ mortgagor (?)’’’ when lending on mortgage ; see 
comments commending a more catholic education, ante, 
vol. 96, p. 560. 


describes 


Estate Duty 

8. Estate Duty Office; practice; sprightly 
pondence of. Excerpt from letter received over the signature 
of Chief Examiner: “ I would refer you to Allen v. Emmerson 
[1944] 1 K.B. 362, in which Asquith, J., giving the judgment 
of the court, said: ‘ words excepting a species from a genus 
are meaningless unless the species in question prima facie 
falls within the genus. ‘‘ All hats other than top hats ’’ makes 
sense. ‘All top hats other than bowler hats ’’ does not ’.”’ 
Held, that our reply analysing s. 43, Finance Act, 1940 (as 
amended), by analogy with bowler hats, top hats, trilby hats 
and straw hats (all species of the genus headgear), with related 
comments on caps and wigs, may be favourably compared 
with the conventional recipe of placing a wet towel round the 
head. 


corres- 


INCOME TAX AND SUR-TAX 
9. See 4 and 11. 


SETTLEMENTS AND TRUSTS 

10. Lay interpretation of “in trust for "+; hardy annual. 
Mr. X, a retired inspector of taxes, is the sole surviving 
trustee of the wills of his wife, her father, her mother, her 
aunt and her brother. There is no continuing trust under 
any one of the five wills, but Mr. X has for many years past 
administered them on the footing that there is. Thus his 
wife became absolutely entitled to a half share of her father’s 
estate on the death of her mother in 1936, but from that year 
until her own death in 1955 she received the income only. 
Mr. X’s comment on legal advice given to his daughter 
aged 35, who had consulted her solicitors on these and other 
(more serious) matters of maladministration: ‘‘I regard it 
as an attempt to raise fees off an obviously inexperienced 
ees 

11. Deed of covenant ; infant; sur-tax; s. 397, Income 
Tax Act, 1952. This section provides, by subs. (1), that 
‘where, by virtue or in consequence of any settlement to 
which this chapter applies and during the life of the settlor, 
any income is paid to or for the benefit of a child of the 
settlor in any year of assessment, the income shall, if at the 
commencement of that vear the child was an infant and 
unmarried, be treated for all the purposes of this Act as the 
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income of the settlor for that year and not as the income of 
any other person.’’ A child en ventre sa mére on 6th April 
is ex hypothest neither an infant nor unmarried. Seemingly, 
it is worth while for the very rich to arrange for their children 
to be born as soon after 5th April as conveniently may be ; 


a covenant for the minimum period just exceeding six years 
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should thus afford sur-tax relief until the 5th April next 
following the child’s birth. Obiter: it has been truly said 
that only one authoritative statement has ever been made 
about paradise—that in that state of blessedness there is no 
marrying nor giving in marriage. In this country it is also 


true of unborn infants. “ Escrow ” 


BOOKS RECEIVED 


The Law of Carriage by Inland Transport. Third Edition. 


By Orro KaAHN-FREUND, LL.M., Dr.Jur., of the Middle 
Temple, Barrister-at-Law. pp. xxxii and (with Index) 472. 
1956. London : Stevens & Sons, Ltd. £1 15s. net. 


Chitty’s Queen’s Bench Forms. Eighteenth Edition. By 
Rk. F. BurRNAND, C.B.E., O.B.E. (Mil.), M.A., a Master of the 
Supreme Court, and D. BoLtanp, M.B.E., Clerk of the Lists. 
With a Foreword by The Kight Honourable Lorp Gopparp. 
pp. Ix and (with Index) 1263. 1956. London: Sweet and 
Maxwell, Ltd. £7 7s. net. 

Key to Income Tax, 1956-57. 


Budget Edition. Edited by 


RONALD STAPLES. pp. 223. 1956. London: Taxation 
Publishing Company, Ltd. 10s. net. 

Battles at the Bar. By K. L. Gaupa. pp. xiv and (with 
Index) 288. 1956. Bombay: N. M. Tripathi, Ltd. £1 5s. 


net. 


Archbold’s Criminal Pleading, Evidence and Practice. 
Thirty-third Edition. Eighth Cumulative Supplement 
and Noter-Up. Edited by T. R. FirzwaL_ter BurTLer, 
Barrister-at-Law, and Marston GarsiA, Barrister-at-Law. 
1956. London: Sweet & Maxwell, Ltd. 


Ryde on Rating. Tenth Edition. By MicHarEt E. Rowe, 
C.B.E., Q.C., M.A., LL.B. (Cantab.), Harotp B. WILLiAms, 
M.C., LL.D. (Lond.), Wittiam L. Roors, B.A. (Oxon.), of the 
Middle Temple, Barrister-at-Law, and Davip WIppIicomBE 
M.A., LL.B. (Cantab.), of the Inner Temple, Barrister-at-Law. 
pp. cili and (with Index) 1426. 1956. London : Butterworth 
and Co. (Publishers), Ltd. ; Shaw & Sons, Ltd. £5 10s. net. 

i: Fifth 


Oyez Practice Notes, No. Change of Name. 


Edition. By J. Ff. Josiinc, Solicitor of the Supreme Court 
pp. 31. 1956. London: The Solicitors’ Law Stationery 
Society, Ltd. 3s. net. 


De-rating and Rating Appeals. Volume 26, 1955. Edited 
by F. A. Amiegs, B.A., F.C.LS., F.R.V.A., of Gray’s Inn and 
the North Eastern Circuit, Barrister-at-Law. pp. viil and 
428. 1956. London: The Solicitors’ Law Stationery Society, 
Ltd. £2 5s. net. 


Blundell’s Rent Restrictions Guide. Fourth Edition. By 
LIoNEL A. BLUNDELL, LL.M., of Gray’s Inn, Barrister-at-Law, 
and V. G. WELLINGs, M.A. (Oxon), of Gray’s Inn, Barrister- 
at-Law. pp. xliii and (with Index) 476. 1950. London : 
Sweet & Maxwell, Ltd. £1 17s. 6d. net. 


STAMP DUTY ON CONVEYANCE OR LEASE 
OF BUILDING SITE 


Tue Board of Inland Revenue have made the following statement 
of the Board’s official view of the ad valorem stamp duty chargeable 
on conveyances or leases of building plots after the commence- 
ment of building operations. The statement is printed in the 
Law Society's Gazette for June, 1956: 


“The Board have taken legal advice concerning the stamp 
duty chargeable on conveyances or leases of building plots 
in cases where at the date of the contract for sale or lease no 
house has been erected or a house has been partly erected on 
the site which constitutes or is included in the subject-matter 
of the sale or lease, and at the date of the conveyance or lease 
a house has been wholly or partly erected on the site. 


The Board are advised that the law is as follows : 


(i) Subject to what is said under (iv) below, if under the 
contract for the sale or lease the purchaser or lessee is entitled 
to a conveyance or lease of the land in consideration only of 
the purchase price or rent of the site, the ad valorem duty on 
the conveyance or lease will be determined only by the amount 
of the purchase price or rent, although it may have been 
agreed that a house is to be built on the site at the expense 
of the purchaser or lessee. 


In such a case, the concurrent existence of a contract with 
the vendor or lessor or with a separate builder for the building 
of a house on the site will not increase the stamp duty chargeable 
on the conveyance or lease. 


(ii) If under the contract the purchaser or lessee is not 
entitled to a conveyance or lease until a house has been built 
on the site at his expense and if the house is to be built by the 
vendor or lessor or by his agent or nominee the payment of the 
building price by the purchaser or lessee will be part of the 


consideration for the conveyance or lease and will be liable to 
ad valorem duty accordingly. 

(If the house is to be built by a separate builder, who is 
neither the agent nor the nominee of the vendor or lessor, the 
payment of the building price will not form part of the considera- 
tion for the sale or lease except in so far as the building price 
is for a house wholly or partly erected at the date of the 
contract for sale or lease.) 

(iii) When the position is as in (ii) above, and a purchaser 
or lessee not entitled to a conveyance or lease until a house 
has been erected at his expense in fact obtains a conveyance 
or lease when the house has been only partly erected, ad valorem 
duty is payable on the conveyance or lease on the proportionate 
amount of the building price attributable to the partial erection 
of the house as computed at the date of the conveyance or 
lease. 

(iv) In any event, if, at the date of the contract, a house 
has been wholly or partly erected, whether by the vendor or 
lessor or by his agent or nominee or by a separate builder, it 
necessarily forms part of the subject-matter of the sale or 
lease and the consideration or apportioned consideration for it 
is liable to ad valorem duty. 

(v) The contract referred to above may be contained in 
more than one instrument or it may be partly written and 
partly verbal. It includes any contractual arrangement 
between the parties. 

These observations explain, so far as is possible in general 
terms, the view of the law at present adopted by the Board, 
but they have not, of course, the force of law, and are pro- 
mulgated merely with the object of assisting the taxpayer. 
The Board are not bound by them, and the circumstances 0! 
any particular case may call for special consideration.” 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUI Of £.ecccememnnne oon ftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunst n’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 











er Legacies 
S ... Subscriptions 
D .. . Deeds of Covenant 


All these spell much-needed help 
for the CHURCH Army. This great 
Christian work through its many 
Evangelistic and Social Activities 
has touched for the better the lives 
of untold thousands. 


THEY count on us. Can we 
count on YOU ? 


Please remember Church Army Work when occasion arises. 


Enquiries should be addressed to : 
The Chief Secretary, The Revd. E. Wilson Carlile, B.D., A.C.A., 
The Church Army, P.O. Box 420, 55 Bryanston Street, London, W.1 


<HURCH ARMY 
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Monopolies and 
Restrictive Trade 
Practices 


by 
MICHAEL ALBERY, Q.c., B. S. TATHAM 
AND 
C. F. FLETCHER-COOKE, M.P. 
Barristers-at Law 


This is a readable and reliable guide to a complicated 
new field set up by the Restrictive Trade Practices 
Act. The book is accurate, terse and lucid in 
exposition. And in order to be of real practical 
assistance it is copiously illustrated with examples 
of current industrial practice. 


For publication in mid-August. 


The Law of 
Stamp Duties 


J. G. MONROE 


The first edition of this book met with a resounding 
success, for it was the first acceptable text-book 
on stamp duties in narrative form; clearly it met 
a heart-felt need. The Stamp Acts are complicated 
and far from easy to understand. Their presenta- 
tion in narrative form has simplified the subject 
enormously and enables the law and practice to 
be found easily and quickly. 


‘In his preface the author states that his original 
purpose was to produce a students’ book. He has 
in fact produced one which can be recommended 
to every practitioner, but this is hardly surprising, 
for in stamp duties most of us are students and 
many of us have been bewildered students.e Revenue 
law is never simple and, unlike income tax or estate 
duty, there has not until now been an acceptable 
text-book on stamp duties in narrative form.’— 
Solicitors’ Journal. 


‘The author writes, strange as it may seem to - 
those who have found the subject perplexing and 
aggravating, with charm, fluency and, indeed, 
distinction. What the law is, why it is and how 
it works appears quite clearly and simply in these 
pages. That the law of stamps is not at all 
mysterious can be discovered from reading this 
work. It can be strongly recommended to 
practitioners... . This is an admirable book.’— 
Law Times. 


including the changes made by the 1956 Budget 
Second Edition, 29s. post paid. Ready shortly 


SWEET & MAXWELL - STEVENS & SONS 
2 and 3 Chancery Lane, London, W.C.2 
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NOTES OF CASES 


These 


Notes of Cases are published by arrangement 


with the Incorporated 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Court of Appeal 


HUSBAND AND WIFE : HUSBAND WHO LEFT HOME 
AFTER WIFE’S WARNING THAT IF HE WENT HE 
COULD NOT COME BACK HELD IN DESERTION : 

DESERTION REVIVING CONDONED ADULTERY 

Beigan v. Beigan 
Denning, Birkett and Parker, L.JJ. 30th May, 1956 

Appeal from Mr. Commissioner Rewcastle. 

A husband, who had committed adultery but whose wife had 
condoned it, left the matrimonial home in the middle of the night 
after exchanging angry words with his wife. Before he left, she 
said, “‘ If you go now you do not come back again ”’ ; but he went. 
He returned to the home the next day or a day or two later. The 
locks on the doors had been changed, and the wife refused to take 
him back. On the wife’s petition for a decree of divorce on the 
grounds of adultery and desertion, and the husband’s answer 
praying for divorce on the ground of her desertion of him, the 
commissioner granted the wife a decree nisi on both her grounds 
and refused the husband’s prayer in his answer, finding that there 
never was an offer by this adulterous husband to return which it 
was incumbent on the wife to accept. The husband appealed. 

DENNING, L.J., said that he could not agree with the argument 
for the husband that the wife’s words just before he went pre- 
vented his desertion from starting. The husband when he left 
the house that night plainly deserted his wife, and his desertion 
revived the condoned adultery for all purposes. In_ those 
circumstances when he came back the next day, the wife was 
not bound to take him back. Barnett v. Barnett |1955) P. 21 
and Fishburn v. Fishburn |1955| P. 29, if rightly decided, were 
distinguishable from the present case, in that there the desertion 
had already commenced when the deserted wife locked the door 
against her husband. If a wife locked the door against her 
husband, it did not automatically terminate his desertion any 
more than her own adultery would do. It all depended on 
whether it had any effect on the husband by preventing him 
from seeking a reconciliation. Though in Scotland it was 
necessary for the petitioner to prove that she was throughout 
the three-year period “ willing to adhere’’ to her husband, 
this had never been part of English law, and his lordship did not 
think it should now be introduced. I‘urther, on the commissioner’s 
finding that the husband’s return in this case was not such that 
the wife could reasonably be expected to accept him back, the 
wife was not then deserting him, and he was not entitled to a 
decree on his answer. But the court should grant the petition 
of the wife on the ground of adultery only, and not on the ground 
of desertion, for the husband’s adultery, condoned but revived, 
was the real basis of the decree. The commissioner’s order 
should be varied to that extent. 

Birkett, L.J., concurring, said that the cases of Barnett and 
Fishburn, supra, would need some careful consideration. 

PaRKER, L.J., also concurring, said that the proposition that 
the wife’s words meant that the husband never deserted at all 
was astonishing. It was agreed that if she had said nothing and 
he had left he would be in desertion. How could it make any 
difference if the wife, in a last effort to make him stay, pointed 
out the consequences of his going ? 

Appeal dismissed. Order of commissioner varied. 

APPEARANCES: It. Gordon Clover (John Hands & Son, for 
Kk. Maxwell Brown, Liverpool); D. McNeill (Mawby, Barrie and 
Letts, for Silverman & Livermore, Liverpool). 


{Reported by Miss M. M. Hutt, Barrister-at-Law} [3 W.L.R. 281 


BILL OF COSTS: COUNSEL’S FEES ENTERED AS 
PAID: FEES IN FACT UNPAID: SUBSEQUENT 
PAYMENT: WHETHER JURISDICTION TO ALLOW 
WITHDRAWAL OF BILL AND DELIVERY OF FRESH 
BILL 
Polak and Another v. Marchioness of Winchester 
Jenkins and Hodson, L.JJ. 1st June, 1956 

Appeal from Pearson, J. (in chambers). 

The Solicitors Act, 1932, by s. 65, provides: ‘“ (1) Subject 
to the provisions of this Act, no action shall be brought to recover 


any costs due to a solicitor until one month after a bill thereof 
has been delivered in accordance with the requirements of this 
section.”’” By s. 66: “ (1) On the application, made within one 
month of the delivery of a solicitor’s bill, of the party chargeable 
therewith, the High Court shall, without requiring any sum to 
be paid into court, order that the bill shall be taxed and that 
no action shall be commenced thereon until the taxation is 
completed.”” By s. 68: ‘“ (3) The certificate of the taxing master 
by whom any bill has been taxed shall, unless it is set aside 
or altered by the court, be final as to the amount of the costs 
covered thereby, and the court may make such order in relation 
thereto as they think fit, including in a case where the retainer 
is not disputed, an order that judgment be entered for the sum 
certified to be due with costs.” By s. 81: “ (1) In this Act, 
unless the context otherwise requires, ‘costs’ includes fees, 
charges, disbursements, expenses and remuneration.” The 
client, the Most Honourable the Marchioness of Winchester, 
employed in certain litigation as her solicitors Henry S. L. Polak 
and Co. Subsequently the client withdrew her instructions, 
and on 7th December, 1955, the solicitors delivered a bill of costs. 
On 11th January, 1956, the client obtained an order for taxation 
of that bill. On the matter coming before the taxing master 
on 16th March, 1956, it was discovered that items of disburse- 
ments in respect of counsel’s fees entered in the bill amounting 
to about £300 had not in fact been paid. Thereupon the solicitors 
asked for the taxation to be adjourned. An adjournment was 
granted and the solicitors paid counsel’s fees. Thereupon the 
solicitors applied to the court by summons asking, tnter alia, 
for leave to withdraw the original bill of costs and deliver a 
fresh one containing proper entries in respect of counsel’s fees. 
On 11th April, 1956, the matter came before Pearson, J., in 
chambers, who made the order sought. The client appealed. 


Jenkins, L.J., said that it had been contended on_behali 
of the client that there was no jurisdiction in the court to make 
an order of the kind in question. His lordship referred to 
ss. 65 (1), 66 (1), 68 (3) and 81 (1) of the Solicitors Act, 1932, 
and said that the argument was that the position between a 
client and his solicitor as regards costs was crystallised once and 
for all when the bill, for better or worse, was delivered : that 
the rights and liabilities of the parties must be determined once 
and for all by reference to the position as it stood at the date of 
the delivery of the original bill. Iurther, it was contended 
that the mistakes which it was permissible for the court to 
rectify or amend were merely mistakes by reason of which the 
bill as originally delivered failed properly or truly to show the 
amount rightly due to the solicitor at that date; and that was 
as far as the inherent jurisdiction went: it did not extend to the 
substitution of a pew bill which included not merely matters 
which were proper to be included at the date of the bill originally 
delivered, but also matters which could only be claimed by the 
solicitor by virtue of something which had happened since the 
date of the delivery of the original bill, such as in the present 
case the payment of counsel’s fees, which, until they had 
actually been paid, retained their character of mere honoraria 
for the recovery of which by counsel no legal proceedings could 
be taken. Thus, the client contended, the court could not 
substitute a new bill introducing counsel’s fees as disbursements 
which had, in fact, been made, a character which they did not 
and could not bear at the date of the original bill. He (his 
lordship) did not agree that the inherent jurisdiction of the court 
was limited in that way. In his (his lordship’s) judgment, 
provided the court was satisfied that the case was one in which 
the solicitor concerned had acted honestly and merited assistance 
in the matter, the inherent jurisdiction extended to the with- 
drawal of a bill already delivered containing, as in the present 
case, disbursements in respect of counsel’s fees which had not 
then actually been paid and, after the fees had been paid, the 
substitution of a fresh bill showing them as paid. It seemed 
to him (his lordship) that the language of Jessel, M.R., in /n re 
Holroyde and Smith (1881), 43 L.T. 722, was wide enough to 
include such a withdrawal and substitution, and it was further 
supported by the decision of Uthwatt, J., in In re Taxation of 
Costs: In ve a Solicitor (1943) Ch. 48, and that of the Court of 
Appeal in Peter Thomas & Co. v. Smith (unreported, 2nd May, 
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——— 


In his (his lordship’s) view, the Court of Appeal should 
Smith, supra, 


932). 
ste its own decision in Peler Thomas & Co. v. 
ind dismiss the present ap;eal. 
Hopson, L.J., delivered a 
dismissed. 
AppEARANCES: Paul Curtis-Bennett (Theodore Goddard and 
Co.); J. Lloyd-Eley (B. C. Somper). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law.} 


concurring judgment. Appeal 


[1 W.L.R. 818 


Chancery Division 


INCOME TAX: CAPITAL OR INCOME RECEIPT: 
SALE OF “ KNOW-HOW ” 


Evans Medical Supplies, Ltd. v. Moriarty (Inspector 

of Taxes) 
Upjohn, J. 18th May, 1956 

Appeal from the Special Commissioners for the purposes of 
the Income Tax Acts. 

\ company which carried on the business of manufacturing 
chemists and wholesale druggists entered into an agreement with 
the Government of Burma by which the company agreed to 
assist the Government in the establishment of a pharmaceutical 
industry. Under the terms of the agreement the company was 
to supply technical data and designs for the erection of the 

factory and the installation of machinery required for the manu- 
facture of the pharmaceutical products. They were also to 
disclose to the Government the secret processes used by them in 
the preparation, storage and packaging of the various pharma- 
ceutical products, which were of great value to the company, 
the products being of known composition. These processes 
had never been disclosed before to anyone else, and during the 
seven years’ currency of the agreement the company agreed not 
to disclose them to anyone else in Burma. The company was 
permitted to continue its own agency in Burma, but that agency 
would become of less value as the Burmese Government 
established their own industry. The consideration for the 
agreement included a lump sum payment of £100,000, which 
was included in the computation of the company’s profits for the 
purpose of its assessment to income tax under Schedule D, case I. 
The Special Commissioners upheld the assessment, and the 
company appealed from that decision. : 

Upjoun, J., said that two questions arose. The first, logically, 
was whether apart altogether from the true construction of the 
agreement the receipt of the £100,000 fell to be brought in as a 
trading receipt as part of the company’s annual profits or gains 
from any trade carried on by it whether in the United Kingdom 
or elsewhere. Secondly, whether even if the company was not 
carrying on such a trade the receipt was, on the true construction 
of the agreement, capital or income. He had been referred to 
three cases on this point—Californian Copper Syndicate v. 
Harris (1904), 6 F. 894; Rees Roturbo Development Syndicate, 
Lid. v. Ducker (1928) 1 K.B. 506; and J. Gliksten & Son, Ltd. 
v. Green (1929) A.C. 381—-but the question was essentially a 
question of fact and those cases did not really assist him on the 
facts of this case. He did not see how the receipt of £100,000 
under the agreement could be said to be part of the profits or 
gains of the company in their trade of wholesale druggists. He 
was content to rest his judgment on this part of the case by 
saying that there was no evidence to support the Commissioners’ 
determination that this sum arose to the company in the course 
of its trade, or in Lord Radcliffe’s words, in Edwards v. Bairstow 
and Another {1955] 3 W.L.R. 410, at p. 423, ‘‘ the true and only 
Teasonable conclusion contradicts’’ the determination. He 
had been referred to many cases on the second point, but most 
of them were only illustrations of the broad principles laid 
down by Lord Greene in Nethersole v. Withers (1946), 28 T.C. 501, 
where he said (at p. 512): ‘‘a lump sum payment received for 
, the grant of a patent licence for a term of years may be a capital 
and not a revenue receipt.” Secret processes bore a marked 
analogy to patent and copyright. It had been pointed out in 
Handley Page v. Butterworth (1935), 19 T.C. 328, that a 
patentee had a monopoly which was a capital asset in his hands. 
The company was, in fact, parting for ever with its secret 
information in its methods of preparation, packing and preserva- 
tion to the Burmese Government ; that might not in law amount 
to an assignment of all its rights in Burma, for the company in 
legal theory, though hardly in practical Burmese politics, 
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remained at liberty to use the processes itself in Burma. It 
also remained at liberty to carry on its business of wholesale 
druggists there. But it was parting for ever with part of a 
valuable asset, and was doing so to enable an entirely new and 
competing industry to be set up there. That industry, established 
by the skill and ‘“‘ know-how ”’ of the company, could embark 
on an export trade which could compete with the company’s 
own products in other countries. In that sense the company was 
dissipating its asset. Even if it were a necessary ingredient to 
support a capital payment to show some dissipation of a capital 
asset (which, in his judgment, it was not), that element seemed 
to him to be present there. He reached the conclusion that on 
the true construction of the agreement viewed in the light of the 
facts of this particular case, the payment of £100,000 was what 
it was described to be; a ‘“‘capital’’ payment. He allowed 
the appeal. The matter should be remitted to the Commissioners 


to adjust the figures on that footing. Appeal allowed. Case 
remitted to Commissioners. 
APPEARANCES: John Senter, QO.C., and Anthony Barber 


(Whitfield, Byrne & Dean, for Whitley & Co., Liverpool) ; Sir Frank 
Soskice, O.C., and Sir Reginald Hills (Solicitor of Inland Revenue). 


(Reported by Mrs. Irene G, R, Moses, Barrister-at-Law] {1 W.L.R. 794 


Queen’s Bench Division 
WRIT ISSUED IN CARDIFF AGAINST COMPANY 
WITH FACTORY IN WALES AND HEAD OFFICE IN 
LONDON : APPEARANCE ENTERED IN LONDON 
Davies v. British Geon, Ltd. 
7th May, 1956 


Appeal from interlocutory order of Master Lawrence. 


Pearson, J. 


The Rules of the Supreme Court provide by Ord. 12, r. 4: 
“Tf any defendant to a writ issued in a District Registry resides 
or carries on business within the district, he shall appear in the 
District Registry.” By r. 5: ‘“(1) If any defendant neither 
resides nor carries on business in the district, he may appear 
either in the District Registry or at the Central Office. (2) If an 
appearance is entered in London by or on behalf of a defendant 
to a writ issued in a District Registry, the memorandum of 
appearance required by Rules 8 and 8a of this Order shall contain 
a statement that such defendant neither resides nor carries on 
business within the district of that District Registry.” A 
manufacturing company had its principal and registered office in 
London, where the directors had their offices and held their board 
meetings, where the company’s policy was framed, contracts 
for the purchase of raw materials entered into and the prices 
of the products fixed. Its products were manufactured at its 
factory near Cardiff, which was controlled by an officer of the 
company responsible to the directors in London and who had 
nothing to do with sales or financial policy. _Only lower paid 
staff were engaged by the personnel officer at the factory, higher 
paid staff being engaged by the secretary in London. A labourer 
employed by the company at the factory contracted dermatitis 
and issued a writ against the company in the Cardiff Registry 
stating, in compliance with R.S.C., Ord. 12, r. 4, that the company 
resided or carried on business within the district of that registry. 
Appearance was entered in London on behalf of the company, 
the memorandum stating that the company did not reside or 
carry on business within the district of the Cardiff Registry. 
An application made by the plaintiff to the master for an order 
setting aside the appearance was refused. The plaintiff's appeal 
came before Pearson, J., who adjourned it into open court. 

PEARSON, J., said that at first sight it would seem that different 
meanings should be given to the expressions “resides ’’ and 
“carries on business,’’ but they had to be examined in the light 
of history and of the authorities. These rules first appeared in 
the rules in Sched. I to the Supreme Court of Judicature Act (1873) 
Amendment Act, 1875, and were repeated in the first series of 
the present Rules in 1883. In 12846 the County Courts Act had 
provided that a summons “ may issue in any district in which 
the defendant . . . shall dwell or carry on his business . . .”’ and 
other sections used the same expression. That was followed by a 
long line of cases which established the proposition that where a 
corporation was concerned the two expressions had the same 
meaning: in Adams v. G.W.R. Co. (1861), 30 L.J. Ex. 124, 
it was held that a railway company “‘ dwells” at its principal 
office and not at every station on the line; and in Shiels v. 
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G.N.R. Co. (1861), 30 L.J.0.B. 331, it was held that such a 
company “ carries on its business ”’ only at the principal station ; 
and there were other authorities to the same effect. It was in 
the light of those authorities that the rules of 1875 and 1883 
were drafted. In 1885 came Chitty’s Archbold, a work of 
authority, which stated (14th ed., at pp. 252 and 254) that the 
cases established a distinction between ‘ carrying on business ” 
by a corporation and by an individual. A corporation could 
only ‘“‘ carry on business’’ at one place, that was, where its 
principal business was transacted. On the other side there were 
a number of cases which showed that for some purposes a corpora- 
tion could have more than one residence and could carry on 
business in more than one place. Notwithstanding these 
authorities, regard must be had to the facts that the original 
draftsman in 1875 must have had the old authorities in mind, and 
that the form of the rules had remained unaltered since. The 
result must be, whatever construction might have been given to 
the words if the matter were unfettered by authority, that there 
was no difference between “ residing ”’ and “ carrying on business,” 
and that a corporation had only one place of business, which was 
its principal place of business. Applying the authorities to the 
present case, it was right to say that the defendants carried on 
their business in London, so that the appeal failed. Appeal 
dismissed. Leave to appeal. 

APPEARANCES: H. W. Ap Robert (Manser, Phillips © Co., 
for Myer Cohen & Co., Barry); L. F. Read (Ihys Roberts & Co., 
for C. J. Hardwicke & Co., Cardiff). 

[Reported by F, R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 769 
NEGLIGENCE: ESCAPE OF FIRE: SPREAD TO 


ADJOINING PREMISES : RYLANDS v. FLETCHER 


Balfour v. Barty-King and Another ; Hyder and Sons 
(Builders), Ltd., third parties 
Havers, J. 8th May, 1956 

Action. 

A firm of builders, having been requested by the defendants to 
thaw out some frozen pipes in the roof of the defendants’ premises, 
instructed two of their employees to do the work. The workmen 
were taken up into the roof by one of the defendants and, while 
using a blowlamp, negligently set fire to the premises by allowing 
the flame of the blowlamp to come into contact with some lagging 
or straw which was in the roof. The fire spread to the plaintiff's 
house, which was contiguous to that of the defendants, and caused 
damage. The plaintiff claimed damages against the defendants, 
who joined the builders as third parties. 

Havers, J., having found the third parties vicariously 
responsible to the defendants for the negligence of their workmen, 
said that if the plaintiff proved that the fire which began on the 
defendants’ premises and escaped to his own land began negli- 
gently, the defendants were liable for the negligent acts of all 
persons except strangers, and, in his (his lordship’s) view, the 
workmen, who were there at the invitation of Mrs. Barty-King, 
and acted as agents on behalf of herself and her husband, were not 
strangers within the meaning of this rule. On this ground, there- 
fore, he held that the plaintiff was entitled to succeed against the 
defendants. The second basis of liability upon which the 
plaintiff put his claim was that a spreading fire is in itself a 
Rylands v. Fletcher object, but if it has its source in something 
which is also itself a Rylands v. Fletcher object, then it is not 
necessary for the plaintiff to prove that the fire was not accidental. 
He (his lordship) had to have regard to all the circumstances of 
time and place and the practice of the trade, and, applying that 
test, he felt constrained to come to the conclusion that the user 
of the blowlamp in these particular circumstances in this loft, 
so close to all this combustible material, did constitute the 
blowlamp an object of the class to which the rule in Rylands 
v. Fletcher applies. He held, therefore, in so far as it was a 
question of law that the use of the blowlamp in this place by 
the workmen under the circumstances was dangerous, and that it 
was likely to do mischief if the dangerous element in it escaped. 


of the rule in Rylands v. Fletcher, that to bring the blowlamp 
to this position in which it was ignited and used was to make a 
non-natural user of that place. It was a special user, bringing 
with it increased danger to others, and was not merely the 
ordinary user of the land. Judgment for the plaintiff against the 
defendants. Judgment for the defendants against the third 
parties, 
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APPEARANCES: John Thompson, Q.C., and Bernard Caulfield 
(Barlow, Lyde & Gilbert); Melford Stevenson, Q.C., and G. H, 
Crispin (Boodle, Hatfield & Co.) ; Leslie Scarman and Alan Ory 
(Oswald Hickson, Collier & Co., for Bracher, Son & Miskin, 


Maidstone). j 
{Reported by J. D. Pennincton, Esq., Barrister-at-Law) [1 W.L.R. 779 


DAMAGES : TAX ELEMENT: CLAIM FOR 
WRONGFUL DISMISSAL BY MANAGING DIRECTOR 
WITH LARGE PRIVATE INCOME: MATTERS TO BE 
TAKEN INTO ACCOUNT IN ASSESSING DAMAGES 


Beach v. Reed Corrugated Cases, Ltd. 


Pilcher, J. 18th May, 1956 

Action. 

By service agreements the defendants agreed that the plaintiff 
should act as their managing director and general manager for 
fifteen years at a salary of £5,000 a year. On 26th August, 
1954, the defendants terminated the agreements. In an action 
for breach and repudiation in which the defendants admitted 
liability the plaintiff claimed damages, inter alia, from 6th April, 
1956, until he reached the age of sixty-five on 9th December, 
1966. The plaintiff possessed a private fortune of half a million 
pounds, and had a gross income from invested funds of over 
£20,000 a year, a substantial portion of which he was in the habit 
of covenanting to relatives and friends. The plaintiff would have 
suffered a gross loss of salary, including directors’ fees, of £48,000 
from 6th April, 1956, until 9th December, 1966. If tax were 
deducted from that amount, his loss would have been £22,000. 
If the whole of his income, earned and unearned, were taken into 
account and tax deducted accordingly, his loss would have been 
about £4,650. The question for decision was on what basis the 
loss of salary between the dates stated should be computed. 


PILCHER, J., said that the assessment had to be made in the 
light of British Transport Commission v. Gourley [1956] 2 W.L.R. 
41. In that case Lord Jowitt had said that the estimate of the 
tax which the plaintiff would have had to pay if he had earned 
his money should be made on broad and rough-and-ready lines, 
as an accurate assessment would be impossible. Lord Goddard 
had said that where the plaintiff had a large private income 
derived from disposable investments, which could be sold or 
transferred to a child, little regard should be had to such income. 
The present case was essentially of the type envisaged by Lord 
Goddard. Under the present conditions of high taxation, persons 
like the plaintiff could, and did, legitimately reduce their liability 
for taxes and estate duty by covenanting or transfers of capital. 
The majority of the House in Gourley’s case, supra, were of 








opinion that no difference in principle existed between the 
damages to be awarded for personal injury in tort and for | 
wrongful dismissal in contract. Bearing such considerations in 
mind, the reasonable sum to award was £18,000. Judgment 
for the plaintiff. 

APPEARANCES: G. Paull, Q.C., and H. Milmo (Herbert Smith 
and Co.); J. Megaw, Q.C., and L. G. Scarman (Slaughter & May) 
(1 W.L.R. 807 


~ 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


SAFETY REGULATIONS: “ PERSONS 
EMPLOYEES OF INDEPENDENT 
CONTRACTOR 


Massey-Harris-Ferguson (Manufacturing), Ltd. v. 
Piper 
Lord Goddard, C.J., Streatfeild and Donovan, JJ. 6th June, 1956 

Case stated by Manchester justices. 

The Factories Act, 1937, s. 60, as amended by s. 12 of the 
Factories Act, 1948, gives the Secretary of State power to make 
regulations where he is satisfied that the nature of the work 
or plant in factories is ‘‘ of such a nature as to cause risk of 
bodily injury to persons employed. .. .’’ Regulations made 
thereunder provide that electrical apparatus shall be constructed, 
worked and maintained so as to prevent danger ‘‘ to persons 
employed.’ <A painter, employed by independent contractors, 
while carrying out painting work in the defendant’s factory 
came into contact with some exposed overhead trolley wires, 
which the defendants’ servants wrongly thought had_ been 
switched off, and was electrocuted. On being charged with a 
breach of the regulations, the defendants contended that “ persons 
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employed "’ meant only their own employees, and that there 
was no evidence of any “‘ danger ’’ as so construed. The justices 
rejected this contention and convicted the defendants, who 
appealed. 

Lorp GODDARD, C.J., said that the defendants relied on 
Hartley v. Mayoh & Co, 1954] 1 Q.B. 383, where it was held that 
a fireman called in in an emergency to a fire at a factory was 
not a “person employed ’”’ within s. 60. That decision was 
understandable, but it did not lay down that the regulations 
applied only to the servants of the factory owner. The test 
was whether the person was employed in the factory, not whether 
he was employed by the factory owner. Smith v. Cammell, 
Laird & Co. 1940] A.C. 242 and Mulready v. J. H. & W. Bell, 
Lid. 1953) 2 Q.B. 117 showed that quite clearly. The regulations 
were meant to protect not only the servants of the factory owner 
but also sub-contractors, who particularly needed protection as 
they did not know the details of the electrical installations in the 
factory. The appeal should be dismissed. 

STREATFEILD and Donovan, JJ., agreed. 

\PPEARANCES: D. Naylor (Gibson & Weldon, for John Whittle, 
Robinson & Bailey, Manchester); S. B. R. Cooke (Solicitor, 
Ministry of Labour and National Service). 

its Keported by F. R. Dymonp, Esq., Barrister-at-Law)} 


Appeal dismissed. 


{3 W.L.R. 271 


Probate, Divorce and Admiralty Division 


LEGAL AID: ASSESSMENT: ORDER FOR ALIMONY 
PENDING SUIT: SUM PAYABLE UNDER ORDER 
NOT DISPOSABLE INCOME 
Taylor (formerly Kraupl) v. National Assistance Board 
and Another 

14th May, 1956 

Originating summons under R.S.C., Ord. 54a, r. 1a. 

A wife respondent in a divorce suit applied on 14th June, 1955, 
for a civil aid certificate to defend divorce proceedings and to 
claim certain ancillary relief. On 27th June, 1955, an interim 
order for alimony pending suit at the rate of £450 per annum 
less tax payable monthly was made in her favour and that sum 
represented her sole income at the material time. On 18th July, 
1955, she was offered a civil aid certificate on certain terms as 
to the contribution which she was required to make. The 
National Assistance Board, in assessing her disposable income, 
had based their assessment upon the order for alimony pending 
suit as income to be received by her during the period of computa- 
tion, namely, the twelve months ensuing from the date of 
application. By reg. 9 (2) of the Legal Aid (Assessment of 
Resources) Regulations, 1950, ‘“‘ every determination or decision 
by the Board shall be final.’’ The wife applied by originating 
summons under R.S.C., Ord. 54a, r. 1A, for the determination of 
the question whether, on the proper construction of s. 4 of the 
Legal Aid and Advice Act, 1949, and the regulations made 
thereunder, the sum payable to her by virtue of the order for 
alimony pending suit should be taken into account in assessing 
her disposable income for the purpose of the civil aid certificate 
enabling her to proceed in the divorce suit, and for a declaration 
that it was not so to be taken into account. It was contended 
on her behalf that the amount payable to her under the order 
for alimony pending suit was not income, being excluded from 
computation by the provisions of s. 4 (3) of the Act and reg. 2 
of the Legal Aid (Assessment of Resources) Regulations, 1950, 
as being the ‘‘ subject-matter of the dispute.’’ It was submitted 
for the National Assistance Board and The Law Society that, 
upon the making of the order for alimony pending suit, the 
amount payable thereunder ceased to be a matter in dispute 
and was rightly taken into account in the subsequent 
computation of the wife’s disposable income. Cur. adv. vult. 


Lorp MERRIMAN, P., held that a challenge to the finality of the 
computation of disposable income on the ground that it was 
contrary to the statute and the regulations made thereunder 
Was not necessarily to be made by certiorari and that the court 
has jurisdiction to intervene by way of declaration. His lordship 
said that in computing the rate of income the question whether 
a particular resource is or is not a ‘‘ subject-matter of the dispute ”’ 
depended on determining the point of time to which those words 
related ; upon the true construction of the Legal Aid (Assessment 
of Resources) Regulations, 1950, reg. 2—a construction which 


Lord Merriman, P. 
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was supported by the terms of the regulation itself—the date of 
the application was also the date for determining what was the 
subject-matter of the dispute. It was contrary to the general 
principles of the legal aid scheme that the fact that the dispute 
had ended in the recovery of the very thing which, at the time 
of the application for the civil aid certificate, was the subject- 
matter of the dispute, should render the value recovered subject 
to the double liability of being treated retroactively as disposable 
income or capital and also of being charged for any short-fall 
between the contributions and the net liability of the legal aid 
fund under s. 3 (4) of the Act. The latter was the appropriate 
means of ensuring that such an increase in resources attracted 
an additional contribution to the legal aid fund, and the special 
exemption of the particular property under consideration from 
chargeability under the Legal Aid (General) Regulations, 1950, 
reg. 16, was irrelevant. A declaration should accordingly be 
made that the wife was entitled not to have the amount of the 
alimony pending suit included in the computation of her disposable 
income for the purposes of her contribution to a civil aid 
certificate. Declaration accordingly. 

APPEARANCES: J. E. S. Simon, Q.C., Roger Ormrod (Kenneth 
Brown, Baker, Baker) ; Rodger Winn (Solicitor, National Assistance 
Board); John B. Latey and B. Anns (The Law Society). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] [3 W.L.R. 290 


Court of Criminal Appeal 


REFERENCE BY THE HOME SECRETARY : WHETHER 
COURT CAN CONSIDER GENERAL MATTERS OF 
APPEAL 
R. v. Caborn-Waterfield 
Lord Goddard, C.J., Streatfeild and Donovan, JJ. 
Reference by the Home Secretary. 


5th June, 1956 


A prisoner, C.W., was convicted of shop-breaking and larceny 
and sentenced to three years’ imprisonment. The Court of 
Criminal Appeal dismissed his application for leave to appeal 
against conviction and he had nearly served his sentence when F, 
who had been convicted of the same offence, made a representa- 
tion to the Secretary of State that C.W. had not been present 
and was not concerned in the offence. The Secretary of State 
referred the case to the Court of Criminal Appeal under s. 19 (a) 
of the Criminal Appeal Act, 1907; at the hearing of the reference 
reliance could not be placed on the evidence of F, and no applica- 
tion was made to call fresh evidence, but it was sought to raise 
general matters of appeal and to complain of misdirection and 
misreception of evidence at the trial. 

Lorp GopparD, C.J., said that it was impossible for the court 
to hold that, on a reference by the Secretary of State on the ground 
that further facts had been submitted which he thought the court 
ought to consider to see whether or not the verdict on the facts 
was right, the court could increase the ambit of the reference 
by going into the whole of the trial and considering questions 
of law which had not been referred. The court desired to say 
that on a reference under s. 19 (a) the court saw the ground 
on which the matter was referred and confined itself to that 
ground. The court could not go into other matters, because, 
if it did, there would be no end to it. The court was not now 
being asked to consider or hear any further evidence and it 
followed that the appeal constituted by the reference would be 
dismissed. Appeal dismissed. 

APPEARANCES: Evic Myers (Cohen & Cohen); Sir Reginald 
Manningham-Buller, Q.C., A.-G., and John Phipps (Director of 
Public Prosecutions). 


[Reported by Miss J. F. Lams, Barrister-at-Law} [3 W.L.R. 277 


RELIEF FROM DOUBLE ESTATE DUTY : 
SWITZERLAND 
An agreement between the United Kingdom and Switzerland 
relating to relief from double estate duty was signed in London 
on 12th June. The agreement is subject to ratification by the 
two countries. A draft Order in Council containing the full 
text will be published in due course by H.M. Stationery Office. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read Second Time : 
Agriculture (Safety, 
Bill [H.C.} 
Manchester Ship Canal Bill [H.C.} 
Road Traffic Bill 'H.C. 
Rugby Corporation Bill |H.C.| 


Health and Welfare Provisions) 
(14th June. 
(14th June. 
12th June. 
{14th June. 


Read Third Time :— 
Fylde Water Board Bill {H.L.} 
Local Government Elections Bill [H.C.} (12th June. 
Rhyl Urban District Council Bill (H.L.} (12th June. 
Transport (Disposal of Road Haulage Property) Bill 
1.C. | (12th June. 


[12th June. 


In Committee : 


Teachers (Superannuation) Bill [H.C.} (14th June. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time : 

Compulsory Acquisition of Land (Assessment 
Compensation) and Repurchase of Rights Bill [H.C. 

[llth June. 

To make new provision for the assessment of compensation 
where land has been compulsorily acquired, and for optional 
rights of repurchase ; and for purposes connected therewith. 


Crown Estate Bill 'H.C. [14th June. 

To provide for the reconstitution of the Commissioners of 
Crown Lands under the name of the Crown Estate Commissioners ; 
to transfer to the Lord Privy Seal and the Secretary of State 
certain powers of the Treasury under s. 32 of the Crown Lands 
Act, 1851, in its application to the said Commissioners, and to 
make new provision as to the annual report of the said Commis- 
sioners ; and for purposes connected with the matters aforesaid. 


Racial Discrimination Bill [H.C. {12th June. 
To make illegal discrimination to the detriment of any person 
on the grounds of colour, race and religion in the United Kingdom. 


of 


Read Second Time :— 
Manchester Corporation Bill [H.L.} [11th June. 
Sanitary Inspectors (Change of Designation) Bill {H.C.}) 

15th June. 
Tyne Tunnel Bill [H.L.} (lith June. 

Read Third Time :— 

Marriage (Scotland) Bill [H.C.} 
Restrictive Trade Practices Bill {H.C.} 


(15th June. 
[14th June. 


In Committee :— 
Finance (No. 2) Bill 'H.C. (12th June. 
B. QUESTIONS 
MENTAL ILLNESS (REPORT) 

Miss P. HoRNsBY-SMITH said that the Royal Commission on 
the Law relating to Mental Health had completed the taking of 
evidence only a short while since. She would not say when the 
Commission would report, but hoped that it would be by the 
end of the year. [4th June 

BANKRUPTCY LAW 

Mr. D. WALKER-SMITH said he was not aware of the bankruptcy 
law being used by debtors to exploit creditors, but any evidence 
thereof should be given to the Blagden Committee on Bankruptcy 
Law Amendment. [5th June. 

MURDERS 

The Home SECRETARY gave the following figures of murders 
known to the police for the months of February, March and 
April: 1951—31; 1952—48; 1953—52; 1954—46; 1955 
56; 1956—42. He did not think any conclusion as regards 
the effect of the Death Penalty (Abolition) Bill could be drawn 
from these figures. {7th June. 
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AND WHITEHALL 


PRISON DEATHS (REPRESENTATION AT INQUEST) 


The HoME SECRETARY said that it was routine practice for | 


solicitor and counsel representing a Government cepartment 
to represent also the officer in charge of the unit or branch 
concerned. He saw no objection to a prison officer concerned 
with a prison death being represented at the inquest by solicitor 
and counsel representing the Prison Commissioners. 
[7th June, 
PAYMENTS INTO COURT 


The ATTORNEY-GENERAL said that money paid into court 


was, in the High Court, invested in Government securities so 


that the amount available when the date for payment out arrived 
depended on the current market price of the investment. 

In the county court the money was transferred to an investment 
account carrying a fixed rate of interest and ensuring capital 
security. Widows’ and infants’ funds paid into the Qucen’s 
Bench Division of the High Court were normally transferred to 
the county court unless the beneficiary, having had the risks 
explained, expressly asked for the money to be retained in the 
High Court and invested. [lith June. 


STATUTORY INSTRUMENTS 


Bedford Water Order, 1956. (S.I. 1956 No. 855.) 
Button Manufacturing Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1956. (S.I. 1956 No. 883 

5d. 


5d. 


Calf Subsidies (England and Wales and Northern Ireland 
Scheme, 1956. (S.1. 1956 No. 893.) 5d. 
Central Co-Ordinating Committee (Ketail Trades and 


Hairdressing) (Abolition) Order, 1956. (S.I. 1956 No. 865. 

Exchange Control (Authorised Dealers) (Amendment) Order, 
1956. (S.1. 1956 No. 870.) 

Exchange Control (Authorised Depositaries) (Amendment) Order, 
1956. (S.1. 1956 No. 871.) 

Fire Services (Appointments and Promotion) Regulations, 1956 
(S.I. 1956 No. 866.) 

Fustian Cutting Wages Council (Great Britain) Wages Regula- 
tion Order, 1956. (S.I. 1956 No. 384.) 5d. 

Gwynedd River Board (Alteration of Boundaries of the Kiver 
Conway Drainage District) Order, 1956. (S.1. 1956 No. 900 
5d. 

London Traffic (Varking Places) Consolidation (Amendment) 
Regulations, 1956. (S.I. 1956 No. 869.) 5d. 

London Traffic (Prescribed Routes) (Camberwell) Regulations 
1956. (S.1. 1956 No. 902.) 

London Traffic (Prohibition of Waiting) (Dartford) Regulations, 
1956. (S.1. 1956 No. 868.) 5d. 

Metropolitan Water Board (Amendment of Constitution 
Order, 1956. (S.I. 1956 No. 881.) 5d. 

Metropolitan Water Board (Appointment of Joint Committees 
and Members) Regulations, 1956. (S.I. 1956 No. 886.) 6d. 

North-Eastern Fire Area Administration Amendment Scheme 
Order, 1956. (S.I. 1956 No. 901 (S. 41).) 

Oil in Navigable Waters Act, 1955 (Commencement) Order, 
1956. (S.I. 1956 No. 896 (C. 3).) 

Oil in Navigable Waters (Exceptions and Exemptions) Regula- 
tions, 1956. (S.I. 1956 No. 898.) 5d. 

Oil in Navigable Waters (Heavy Diesel Oil) Regulations, 1956. 
(S.1. 1956 No. 897.) 

Oil in Navigable Waters (Prohibited Sea Areas) (Protection o! 
United Kingdom Coasts) Order, 1956. (S.1. 1956 No. 599 
5d. 

Purchase Tax (No. 3) Order, 1956. (S.I. 1956 No. 873.) 

South Essex Waterworks Order, 1956. (S.I. 1956 No. S32.) 

Stopping up of Highways (Bedfordshire) (No. 6) Order, 1950. 


7d. 


(S.1. 1956 No. 874.) 5d. 

Stopping up of Highways (Bedfordshire) (No. 7) Order, 1950. 
(S.1. 1956 No. 848.) 5d. 

Stopping up of Highways (Bedfordshire) (No. 9) Order, 1956. 
(S.I. 1956 No. 849.) 5d. 

Stopping up of Highways (Bristol) (No. 6) Order, 1956. (5.1. 
1956 No. 850.) 5d. 
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Stopping up of Highways (Buckinghamshire) (No. 8) Order, 1956. 
(S.I. 1956 No. 858.) 5d. 

Stopping up of Highways (Coventry) (No. 2) Order, 1956. 
1956 No. 887.) 5d. 

Stopping up of Highways (Derbyshire) (No. 7) Order, 1956. 
(S.1. 1956 No. 859.) 5d. 


(S.1. 


Stopping up of Highways (Essex) (No. 12) Order, 1956. (S.I. 
1956 No. 860.) 5d. 

Stopping up of Highways (Essex) (No. 13) Order, 1956. (S.I. 
1956 No. 888.) 5d. 

Stopping up of Highways (Essex) (No. 14) Order, 1956. (S.I. 


1956 No. 851.) 5d. 

Stopping up of Highways (Gloucestershire) (No. 12) Order, 1956. 
(S.I. 1956 No. 889.) 5d. 

Stopping up of Highways (Kent) (No. 19) Order, 1956. 
1956 No. 852.) 5d. 

Stopping up of Highways (Lancashire) (No. 9) Order, 1956. 
(S.I. 1956 No. 890.) 5d. 

Stopping up of Highways (London) (No. 20) Order, 1956. 
1956 No. 891.) 5d. 


(S.1. 


(S.1. 


NOTES AND 


Honours and Appointments 

Mr. KettH Lomas, assistant solicitor in the Wakefield Town 
Clerk’s Department, has been appointed to a similar post at 
Eastbourne. 

Mr. J. B. CLEMETSON has been appointed an assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Cardiff and Barry; Blackwood, Tredegar and Abertillery ; 
Newport (Mon.); Pontypridd, Ystradyfodwg and Porth; and 
the Bankruptcy District of the County Courts of Swansea ; 
Aberdare; Aberystwyth ; 3ridgend ; Carmarthen; Haver- 
fordwest; Merthyr Tydfil; and Neath and Port Talbot. 

The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service: Mr. P. H. 
CoUNSELL, Crown Solicitor, Northern Rhodesia, to.be Crown 
Counsel, Northern Rhodesia; Mr. A. M. GREENWoop, Crown 
Counsel, Uganda, to be Solicitor General, Fiji; Mr. C. A. 
Kesick, Assistant Legal Draftsman, Trinidad, to be Legal 
Draftsman, Trinidad; Mr. H. O. Lucas, Magistrate, Grade I, 
Federation of Nigeria, to be Chief Magistrate, Federation of 
Nigeria ; Mr. N. A. O. Moracan, Chief Magistrate, Federation of 
Nigeria, to be Chief Registrar of the High Court, Western Region, 
Nigeria; Mr. L. G. Rogpinson, Principal Assessor, Income Tax 
Department, Jamaica, to be Crown Counsel, Jamaica; Mr. E. P. 
SHANKS, Crown Counsel, Singapore, to be Senior Crown Counsel, 
Singapore ; Mr. G. S. SowEmimo, Magistrate, Grade I, Federation 
of Nigeria, to be Chief Magistrate, Federation of Nigeria, and 
Mr. D. McLouGuLtn to be Magistrate, Fiji. 





Personal Notes 


Mr. Derrick Gordon Wollen, solicitor, of Wimborne, was 
married on 23rd May to Miss Anne Price, of Kington, 
Herefordshire. 





Miscellaneous 
IN THE MATTER OF THE SOLICITORS ACTS, 1932 to 1941 

On 8th June, 1956, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of SIDNEY BERNARD EALEs, formerly of St. Annes- 
on-Sea, Lancashire, now confined in H.M. Prison, Stafford, be 
struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

On 8th June, 1956, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of OLIVER HowELL PENN Jones of Post Office 
Chambers, Merthyr Tydfil, Glamorgan, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the appli- 
cant his costs of and incidental to the application and inquiry. 
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Stopping up of Highways (London) (No. 21) Order, 1956. (S.I. 
1956 No. 853.) 5d. 
Stopping up of Highways (Middlesex) (No. 5) Order, 1956. 


(S.I. 1956 No. 875.) 

Stopping up of Highways (Nottinghamshire) (No. 4) Order, 1956. 

(S.I. 1956 No. 878.) 5d. 

Stopping up of Highways (Surrey) (No. 5) Order, 1956. 

1956 No. 876.) 5d. 

Stopping up of Highways (West Riding of Yorkshire) (No. 16) 

Order, 1956. (S.I. 1956 No. 877.) 5d. 

Stopping up of Highways (Worcestershire) (No. 9) Order, 1956. 

(S.I. 1956 No. 892.) 5d. 

Stopping up of Highways (Worcestershire) (No. 13) Order, 1956. 

(S.I. 1956 No. 854.) 5d. 

Draft Wool Textile Industry (Export Promotion Levy) (Amend- 
ment No. 3) Order, 1956. 5d. 

Draft Wool Textile Industry (Scientific Research Levy) (Amend- 
ment No. 3) Order, 1956. 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


(S.1. 


NEWS 


On 8th June, 1956, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of BEN CanTER, formerly of London and Romford, 
Essex, now confined in H.M. Prison, Falfield, Gloucester, be 
struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

On 8th June, 1956, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Davip ARCHIBALD PRICE PRICE-WHITE of 
National Provincial Bank Chambers and Masonic Buildings, 
Bangor, North Wales, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


DEVELOPMENT PLAN 
WARWICKSHIRE DEVELOPMENT PLAN 
On 17th May, 1956, the Minister of Housing and Local Govern- 
ment approved with modifications the above development plan. 
A certified copy of the plan as approved by the Minister has 
been deposited at the Shire Hall, Warwick, and certified copies 
or extracts of the plan, so far as it relates to the under-mentioned 
districts, have also been deposited at the places mentioned below 


Municipal Boroughs 
Leamington Spa—Town Hall, Leamington Spa. 
Nuneaton—The Council House, Nuneaton. 
Rugby—The Lawn, Newbold Road, Rugby. 
Solihull—The Office of the Borough Surveyor, 90 Station 
Road, Solihull. 
Stratford-upon-Avon—2 Sheep Street, Stratford-upon-Avon. 
Sutton Coldfield—The Council House, Sutton Coldfield. 
Warwick—The Office of the Borough Surveyor, 23 Jury 
Street, Warwick. 


Urban Districts 
Bedworth—The Office of the Surveyor to the Bedworth 
Urban District Council, School House, High Street, Bedworth. 
Kenilworth—The Council House, Southbank Road, 
Kenilworth. 


Rural Districts 
Alcester—The Offices of the Alcester Rural District Council, 
Kinwarton Road, Alcester. 
Atherstone—The Offices of the Atherstone Rural District 
Council, Atherstone. 
Meriden—The Offices of the Meriden Rural District Council, 
The Old Vicarage, Coleshill. 
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Rugby—The Offices of the Rugby Rural District Council, 
24 Warwick Street, Rugby. 

Shipston-on-Stour—The Offices of the Shipston-on-Stour 
Kural District Council, Shipston-on-Stour. 

Southam—The Offices of the Southam Kural District 
Council, Coventry Road, Southam. 

Stratford-on-Avon—The Offices of the Stratford-on-Avon 


Rural District Council, 11 Guild Street, Stratford-on-Avon. 
Tamworth—-The Offices of the Tamworth Rural District 

Council, 92 Lichfield Street, Tamworth. 
Warwick—-The Offices of the Warwick 

Council, 23 Waterloo Place, Leamington Spa. 


Rural District 

The copies or extracts of the plan so deposited will be open for 
inspection free of charge by all persons interested at the places 
mentioned above on any weekday during usual office hours. 

The plan became operative as from 8th June, 1956, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provisions contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may, within six weeks 
from 8th June, 1956, make application to the High Court. 


Wills and Bequests 


Mr. Stanley Goodwin Bradshaw, solicitor, of Blackheath, 
left £1,055 (£450 net). 
Mr. Anthony Charles Wace, solicitor, of Shrewsbury, left 


£10,284 (£10,200 net). 


SOCIETIES 
THE LAW SOCIETY 

The President of The Law Society, Mr. W. Charles Norton, 
gave a luncheon party on 11th June at 60 Carey Street, Lincoln’s 
Inn. The guests were: The High Commissioner for New 
Zealand, Mr. Justice Sachs, Sir Harold Kent, Sir Bernard Blatch, 
Mr. Colin Coote, Mr. R. I’. Payne, Mr. T. G. Lund (secretary, 
The Law Society). 


CITY OF LONDON SOLICITORS’ COMPANY 


The Court of Aldermen, at a meeting on 12th June under the 
presidency of the Lord Mayor of London, approved the terms of a 
draft charter of incorporation which the City of London Solicitors’ 
Company are seeking from the Crown. The company received 
a livery from the aldermen in 1944, having then been in existence 
for some thirty years. 


THE LAW ASSOCIATION 

At the annual general court of the Law Association held at 
60 Carey Street, W.C.2, on 29th May, by kind permission of 
The Law Society, Mr. John Venning, president, took the chair. 
Before moving the adoption of the annual report and statement 
of accounts, the president referred to the loss the Association had 
suffered by the death of Mr. Ernest Goddard, who had been a 
director for many years. ‘‘ We have lost a good friend,’’ he said, 
“and we shall always be grateful for his services.” 

In presenting the accounts, the president said: ‘“‘ The most 
prominent item is a legacy from the late Mr. Lionel Monk Smith 
for £4,000 and we understand that there is a further sum to 
come. We cannot thank him personally, but we can ensure that 
his name is kept fresh in the memory of the Association by the 
formation of a trust for the administration of the income 
according to his wishes. These include the granting of annuities 
with preference given to the dependants of men educated at 
Shrewsbury College. Another satisfactory item,’’ Mr. Venning 
went on, “‘is the increase in the membership. A legacy is a 
windfall, but our membership is our life’s blood, and if we 
continue to increase we shall be on the way to a successful and 
useful future.”’ 

Seconding the adoption of the report and accounts, Mr. J. C. 
Medley said that the increase in the membership was the result 
of the special appeal that had been made last December, and the 
ninety new members gained had come very largely, although not 
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entirely, from letters written by individual directors to firms 
with whom they were in contact, and he appealed to more of the 
Association’s members to use their influence to bring in new 
blood. He pointed out that without the £4,000 legacy there 
would again have been a deficit on the income and expenditure 
account and declared that it was essential that the membership 
should continue to increase if the Association was not to increase 
its subscription rate, a measure which the board had considered 
and had rejected for the time being. 

Discussion took place on the board’s proposal that the short 
title of the Association should be altered—by amendment of 
reg. 1—1to give a clearer indication of the aims of the organisation, 
for the double purpose of providing a title which would be an 
aid to recruitment and of removing the confusion which exists, 
chiefly outside the profession, between the Law Association and 
The Law Society. The court favouring “‘ The London Solicitors’ 
Benevolent Society,” the matter was adjourned for consultation 
with the Solicitors’ Benevolent Association on possible objection 
to the use of the word “ benevolent.” It was agreed that an 
extraordinary general court should be called to effect the 
necessary alteration of reg. 1 after such consultation. 

The court received and accepted with regret the resignations 
after many years’ service of two of their four trustees, namely, 
Mr. George Dudley Colclough and Mr. Hugh Murchison Clowes, 
and appointed in their stead Mr. Alan Francis Phillpotts and 
Mr. kichard Butler, the latter having withdrawn from the board 
of directors to be able to accept his new appointment. 

Officers appointed for the ensuing year were: president, 
Mr. John Venning ; vice-presidents, the Rt. Hon. The Viscount 
Simonds, the Master of the Rolls, Lord Evershed, and Sir William 
Alan Gillett ; treasurers, Mr. G. D. Hugh-Jones and Mr. T. L. 
Dinwiddy ; directors, Mr. E. C. Bischoff, Mr. R. R. Corfield, 
Mr. C. A. Dawson, Mr. David Drummond, Mr. H. T. Traer 
Harris, Mr. J. C. Medley, Mr. S. Hewitt Pitt, Miss L. I. M. 
Thomas, Mr. Michael J. Venning, Mr. F. M. Welsford and 
Mr. William Winterbotham; auditors, Mr. P. D. L. Ainslie, 
Mr. C. L. MacDougall and Messrs. Deloitte, Plender, Griffiths 
and Co. 

The secretary will be pleased to send forms of application for 
membership and full information to any London solicitors who 
are interested. Her address is 25 Queensmere Road, S.W.19 
(Telephone No. WIMbledon 4107). 





CORRESPONDENCE 


[The views of our correspondents are not necessarily those of 
The Solicitors’ Journal] 


Solicitor Acting for Both Vendor and Purchaser 

Sir,—We think that the letter from the Secretary of The Law 
Society in your issue of the 2nd June is not accurate. Whether 
the vendor's solicitor acts for the purchaser or not he has to 
peruse his client’s title as carefully as a purchaser’s solicitor, 
before preparing the draft contract ; otherwise his conditions 
of title in the draft contract may not be satisfactory. Having 
done that as vendor’s solicitor he does not need to do it all over 
again as purchaser’s solicitor. We think it must be admitted 
that in the case of unregistered conveyancing the perusal of the 
title is one of the most important things and in general the one 
that requires most technical knowledge. It is in many cases the 
longest single piece of work that has to be done in the course of 
the transaction. 

It is obvious, therefore, that in unregistered conveyancing 
there is a definite amount of important work saved and in our 
view it is inequitable in such circumstances to charge the full 
scale fee against both parties. 

The foregoing does not apply to registered conveyancing. 

London, E.C.4. HENRY GOVER & SON. 
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